IN THE CIRCUIT COURT OF MILLER COUNTY, MISSOURI

LAKE OZARK-OSAGE BEAC H JOINT
SEWER BOARD, JACQUELINE ATKISSON,
MICHAEL ATKISSON, DONALD BAKER,
LARRY STOCKMAN, VICKY STOCKMAN,
JUDY TAYLOR, JOHN M. ZAWISLAK,
MARILENE ZAWISLAK, and

ROBERT ZAWISLAK,

Case No.

Division No.

V.

)

)

)

)

)

)

)

)

Petitioners, )
)
MISSOURI DEPARTMENT OF NATURAL )
RESOURCES, LAND RECLAMATION )
COMMISSION, and )
MAGRUDER LIMESTONE CO,, INC,, )
)

)

Respondents.

PETITION FOR REVIEW

COME NOW Petitioners Lake Ozark-Osage Beach Joint Sewer Board (“Sewer Board”™),
Larry Stockman and Vicki Stockman (the “Stockmans™) (collectively with Sewer Board,
“Petitioners”), by and through the undersigned counsel, and, pursuant to Chapter 536 of the
Missouri Revised Statutes, hereby petition this Court to review, revise, reverse and/or otherwise
modify the decision of the Missouri Land Reclamation Commission on September 26, 2013, to
approve the Magruder Limestone Company, Inc.’s (“Magruder”) application for an expansion of
its mining permit.ll

In support of their Petition, Petitioners state and allege as follows:

' In 2008, Petitioners sought judicial review in this Court of a prior Land Reclamation Commission
decision approving Magruder’s permit expansion application. See Case No. 08ML-CC00106, Circuit
Court of Miller County, Missouri. Petitioners prevailed in that action, and the matter was ultimately set
for a new hearing before the Land Reclamation Commission. Petitioners have now sought leave to
amend their petition in that earlier action, which remains open, in order to obtain judicial review of this
latest Land Reclamation Commission decision. However, because Respondents have opposed
Petitioners’ motion in that action, and in an abundance of caution in order to avoid the risk of a time bar
under Section 536.110, RSMo., Petitioners have initiated this new proceeding pending the Court’s

decision in the 2008 action.



PARTIES, JURISDICTION AND VENUE

I. Sewer Board is a public utility board comprised of public officials from the cities
of Lake Ozark and Osage Beach, Missouri.

2, The Stockmans are individuals and residents of Miller County, Missouri.

3. Respondent Missouri Department of Natural Resources (“DNR”) is a state agency
established pursuant to § 640.010, RSMo.

4, Respondent Missouri Land Reclamation Commission (“LRC”) is an
environmental commission established pursuant to § 444.520, RSMo.

5. Respondent Magruder is a Missouri corporation with its registered office located
at 255 Watson Rd., Troy, Missouri.

6. Jurisdiction is proper in this Court pursuant to §§ 536.100 — 536.140, RSMo.

7. Venue is proper in this Court pursuant to § 536.110.3, RSMo.

ALLEGATIONS IN SUPPORT OF PETITION

8. Onor about April 18, 2007, Magruder submitted to the LRC its permit expansion
application to engage in surface mining on 205 acres in Miller County, Missouri. Exhibit 1.

9. On or around July 9, 2007, pursuant to § 444,773, RSMo., the Sewer Board filed
a request for a hearing before the LRC in which it challenged the issuance of the permit.

10.  On or about July 17, 2007, the director of the Land Reclamation Program
recommended approval of Magruder’s permit expansion application.

11.  On or about September 26, 2007, a formal public meeting was conducted by the
LRC, whereupon Petitioners were granted standing to proceed to a formal public hearing before

the LRC pursuant to 10 CSR 40-10.080(2).



12, Formal hearings were conducted on March 24, April 28, 29 & 30, May 23, and
June 4 & 6, 2008, before the duly appointed hearing officer, Mr. W.B. Tichenor, pursuant to 10
CSR 40-10.080(3) and §§ 444.760-790, RSMo.

13. On July 24, 2008, the LRC issued its Final Order approving Magruder’s permit
expansion application as to a portion of the 205 acres sought to be quarried by Magruder, with
certain specified conditions, and denying the application as to the remaining acres. FExhibit 2.

14, On August 15, 2008, Petitioners commenced a proceeding for judicial review by
filing their Petition for Review and Application for Expedited Review with the Miller County
Circuit Court (the “2008 Proceeding™). See Case No. 08ML-CC00106, Circuit Court of Miller
County, Missouri.

15. During this same time frame, Magruder commenced quarry operations at the
proposed quarry site by burning and clearing land.

16.  On September 9, 2008, Magruder conducted blasting at the proposed quarry site.
Shortly after the blasting occurred, the sensitive ultraviolet disinfection system (“UV System”)
located at Sewer Board’s adjacent sewage treatment plant experienced a partial shutdown and the
system had to be rebooted.

17. On September 15, 2008, the Court entered an Order in the 2008 Proceeding
staying the LRC’s Final Order granting Magruder’s permit expansion application on the grounds
that Sewer Board would be irreparably harmed absent a stay. See Case No. 08ML-CC00106,
Circuit Court of Miller County, Missouri.

18.  Despite the Court’s Order, blasting on the proposed quarry site occurred again on
September 19, 2008. Within minutes of the blasting, the sewage treatment plant’s UV system

experienced a complete system failure and the whole system shut down.



19. On September 25, 2008, the Court issued a Memorandum to clarify that it was
inherent in the Court’s stay order that no blasting should occur on the proposed quarry site until
the &ispute is resolved. See Case No. 08ML-CC00106, Circuit Court of Miller County,
Missouri.

20.  On April 3, 2009, the Court entered an Order in the 2008 Proceeding that reversed
the LRC’s decision and ordered a new hearing in the matter on the grounds that the assigned
Administrative Hearing Officer had erroneously applied the burden of proof to Petitioners, See
Case No. 08ML—CCOOIO6, Circuit Court of Miller County, Missouri.

21, Magruder appealed the decision of this Court. On August 31, 2010, the Missouri
Court of Appeals, Western District, affirmed and found Hearing Officer Tichenor had indeed
erroneously assigned the burden of proof to Petitioners. The matter was remanded to the LRC
for a new hearing. Lake Ozark/Osage Beach Joint Sewer Board v. Missouri Dept. of Natural
Resources, et al., 326 S.W.3d 38, 43-45 (Mo. App. 2010) (citing RSMo. § 444.773.4 and 10
CSR 40-10.080(3)B)) (application for transfer denied Dec. 21, 2010).

22.  The matter was transferred to the Administrative Hearing Commission for the
new hearing at the request of the LRC, and Commissioner Karen A. Winn was assigned to

preside.

23. A second formal hearing on this matter was conducted on October 23-26 & 30,

2013, before Commissioner Winn,
24.  On June 27, 2013, Commissioner Winn filed her Recommended Decision, in
which she found Petitioners Sewer Board and the Stockmans had met their burden of production

to establish an issue of fact as defined by § 444.773 and the LRC’s regulations. Exhibit 3, pp.

39, 42-43, 49.



25. Commissioner Winn found that Magruder subsequently met its burden of

persuasion by establishing that the impact of activities associated with the permit would not

unduly impair the health, safety or livelihood of Petitioners “if subjected to certain conditions.”

Exhibit 3, p. 51.

26.  Accordingly, Commissioner Winn recommended approval of Magruder’s permit

expansion application, subject to eight specified conditions as follows:

1)

2)

3)

4)

3)

6)

7

8)

Magruder must adhere to its blast plan . . .. Any significant alterations to the
blast plan should be filed with the LRC and a copy provided to the Sewer
Board. If smaller blasts, smaller holes, or lesser bench height is warranted
because of concerns about safety or proximity to the sewer system, such
“downward departures” should be allowed without notice.

The conditions set forth in the blast plan shall apply to the entire 205-acre
mine plan.

Blasting shall be confined to weekdays between 8:00 a.m. and 5:00 p.m.
Magruder shall notify sewer plant staff prior to each blast. The Sewer Board
shall provide the name of the appropriate contact person to [Magruder].

The elevation of the mine floor at the quarry shall be maintained above the
sewer lines to reduce the possibility of ground shifting or block movement in
the pipeline area from blasting.

Magruder shall not stockpile rock on or within 150 feet of the sewer line
easement.

Trucks or other heavy equipment shall not travel over the sewer line
easement. If that necessity arises, Magruder shall consult with the Sewer
Board and the City of Osage Beach to engineer and build a safe crossing over

the sewer lines.

Magruder shall employ the best available technology for dust suppression and
control.

If the Sewer Board documents a correlation between blasting at the quarry site
and disruption to the UV system, Magruder shall pay the cost of repairs and
shall adjust its blasts to eliminate or minimize such disruption.

Exhibit 3, pp. 51-52.



27.  The conditions set forth by Commissioner Winn were not proposed by Petitioners
or by Magruder during the hearing on this matter, and the parties did not offer any evidence
regarding the feasibility or effectiveness of such conditions.

28.  There is nothing in the evidentiary record that calls into question Commissioner
Winn’s conclusion that the entire set of conditions are the minimum necessary to reach the
finding that the impact of activities associated with the permit will not unduly impair the health,
safety or livelihood of Petitioners.

29.  Upon information and belief, on August 26, 2013, the LRC met in closed session
for approximately 90 minutes, during which time the members of the LRC discussed
Commissioner Winn’s Recommended Decision and the LRC’s intended action regarding
Magruder’s permit expansion application.

30.  Despite written request to be notified of all hearings on the matter, Petitioners
were not apprised of the closed hearing and were not present.

31.  Upon mnformation and belief, on September 26, 2013, the LRC again met in
closed session, during which time members of the LRC discussed Commissioner Winn’s
Recommended Decision and the LRC’s intended action regarding Magruder’s permit expansion
application.

32.  Despite written request to be notified of all hearings on the matter, Petitioners
were not apprised of the closed hearing and were not present.

33, On September 26, 2013, following its closed session, the LRC met in open
~session to discuss Magruder’s permit expansion application. Petitioners were afforded five

minutes, collectively, in which to make comments to the LRC.



34.  Following Petitioners’ brief comments, the LRC voted on Magruder’s permit
expansion application, subject to the following five conditions (which appeared to have been

discussed and decided upon in the prior closed sessions):

a. All use of explosives shall be specifically planned and monitored by a
licensed blaster under the Missouri Blasting Safety Act and shall only be
conducted on weekdays between the hours of 8:00 a.m. and 5:00 p.m., CDT,
unless documented by an adverse weather condition(s) or an unpredictable
hazard. The Permittee shall monitor each detonation with a seismograph at
the closest point to the sewer line easement, the closest point to the sewage
treatment plant on the Magruder property and also the nearest uncontrolled
structure in accordance with the Missouri Blasting Safety Act section 11 CSR
40-7.01009XG)&(H). All planned detonation of explosives shall not be
conducted closer than 200 linear feet to the nearest easement line of the Osage
Beach sewer line easement. The Permittee shall also satisfy all other
applicable requirements of the Missouri Blasting Safety Act,

b. Requirements under condition 1 shall apply to the entire 205-acre site.

¢. The Permittee shall contact the City of Osage Beach administrator’s office by
telephone 24 hours in advance prior to each blast and provide approximate
time of detonation. Telephone contact must be made to a person and not on a
voicemail, between the hours of 8:00 a.m. and 5:00 p.m., CDT.

d. The elevation of the floor of the mine (quarry) shall run at or above the grade
of the City of Osage Beach’s sewer line casement as it crosses the Magruder
property, so that no blasting holes will be drilled to a depth that would be
below the elevation of that grade. Permittee shall submit an annual report
prepared by a Missouri registered Professional Engineer to verify compliance
with this requirement.

e. Permiitee shall not pile any rock within 150 feet of the sewer linc casement.

35. The LRC omitted conditions enumerated as 6, 7 and 8 in Commissioner Winn’s
Recommended Decision, thus removing several key conditions Commission Winn relied upon in
finding Magruder had met its burden of persuasion that the impact of activities associated with
the permit would not unduly impair the health, safety or livelihood of Petitioners.

36.  The LRC concedes that one or more of the eight conditions mandated by

Commissioner Winn should not be included in the permit because Magruder’s compliance with



the conditions would be impossible to enforce. Nonetheless, Commissioner Winn concluded that
approval of the permit should be contingent upon the inclusion of all eight of the conditions
enumerated in her Recommended Decision.

37.  Inthe absence of all of the conditions set forth by Commissioner Winn, Magruder
failed to meet its burden of persuasion that the impact of activities associated with the permit
would not unduly impair the health, safety or livelihood of Petitioners.

38.  On September 26, 2013, the LRC voted unanimously to approve Magruder’s
permit expansion, subject only to the five conditions described in paragraph 31 above.

39. On or about October 2, 2013, with no notice provided to Petitioners, the LRC
issued Permit 0086 Al to Magruder, which authorizes a limestone quarry operation on the
proposed quarry site, subject to five additional conditions. Exhibit 4.

40.  Sewer Board was given written notice of the LRC’s decision as required under
Section 536.090, RSMo., on January 9, 2014. Exhibit 5 (The document attached hereto omits a
copy of the AHC’s recommended decision, which is attached hereto in its entirety as Exhibit 3).

4. The Stockmans were given written notice of the LRC’s decision as required under
Section 536.090, RSMo., on January 13, 2014, Exhibit 6 (The document attached hereto omits a
copy of the AHC’s recommended decision, which is attached hereto in its entirety as Exhibit 3).

42.  Because the LRC omitted several of the conditions Commissioner Winn found
necessary to protect the sewer lines, the sewage treatment plant, particularly given the effects of
blasting on the quarry site in 2008, Petitioners have grave concerns regarding the integrity of the

sewer lines and the sewage treatment plant.



43.  The LRC omitted conditions Commissioner Winn found necessary to protect the
Stockmans’ economic interests from harm including, but not limited to, the condition
enumerated as number 7 in the AHC’s recommended decision. See Exhibit 3, pp. 51-52.

44.  The potential for harm to Petitioners and their property and to taxpayers is
enormous in terms of damage to the watershed in the Lake of the Ozarks region, loss of the use
of the physical plant and disruption of economic activity in the area served by the plant.

45.  Petitioners seek expedited judicial review of the LRC’s decision approving
Magruder’s permit.

46.  Pursuant to § 536.140, RSMo., Magruder’s permit to operate a quarry on the
proposed quarry site, and its accompanying conditions, should be set aside and reversed on the
grounds that it: (1) is not supported by competent and substantial evidence upon the whole
record; (2) is arbitrary, capricious and unreasonable; (3) is made upon unlawful procedure or
without a fair trial; and (4) is otherwise unauthorized and contrary to law in the following
respects:

a. Commissioner Winn and the LRC arbitrarily placed special conditions on
the permit, while precluding Petitioners from offering evidence and/or recommendations
regarding the feasibility or effectiveness of the proposed conditions;

b. the LRC acted arbitrarily, capriciously and unreasonably by modifying or
omitting all, or most, of the conditions deemed by the trier of fact, Commissioner Winn,
to be necessary in order to conclude that the impact of activities associated with the
permit will not unduly impair the health, safety or livelihood of Petitioners;

c. because all or most of the permit conditions deemed necessary by the trier

of fact, Commissioner Winn, were either modified or omitted, Magruder failed to meet its



burden of persuasion that activities associated with the permit would not unduly impair

the health, safety or livelihood of Petitioners; and

d.

because all or most of the permit conditions deemed necessary by the trier

of fact, Commissioner Winn, are untenable, Magruder failed to meet its burden of

persuasion that activities associated with the permit would not unduly impair the health,

safety or livelihood of Petitioners.

47.  The LRC’s final decision approving Magruder’s permit is invalid as a matter of

law and should be set aside.

PRAYER FOR RELIEF

WHEREFORE, for all of the above state reasons, Petitioners respectfully seek the

following relief:

a.

b.

an Order expediting review of this case;

an Order staying the LRC’s decision granting Magruder’s permit
expansion application pending judicial review;

an Order and Judgment sgtting aside or otherwise reversing the Land
Reclamation Commission’s final decision and denying in full Magruder’s
permit expansion applicatioz_l;

an award of costs and attorneys’ fees pursu@t to § 536.087, RSMo.; and
such other and further relief as the Court deems just and equitable under

the circumstances.

10



Respectfully submitted,

ZERGER & MAUERLLP

ST
By: W%/’}-—/

i}iﬁen E. Maver MO Bar No. 37162
elody L. Rayl MO Bar No. 60362
1100 Main Street, Suite 2100

Kansas City, Missouri 64105

Tel. (816) 759-3300

Fax. (816) 759-3399
semauer@zergermauer,com

mirayl@zergermauer.com

ATTORNEYS FOR PETITIONERS

11
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Magruder Limestonce Co., Inc.
255 Watson Rd.
Troy, Mo. 63379

April 18,2007

Land Reclamation Program
Andrew Reed

P.O. Box 176
Jefferson City, Mo, 65102-176

RE: Lake Ozark Quarry Land Reclamation Permit

Dear Mr. Reed:

Enclosed you will find a land reclamation expansion permit for 212 acres in Miller
County Missouri, only 205 acres will be in the mine plan. Eolia Development corrently
has a confract on this parce] of ground and is closing on it May 1, 20017, thus the rcason
they signed the “consent to enlry” form. Eolia Development is one of our companies.
We, Magruder Limestone Co., Inc., will be feasing the mining rights {rom them.

1 am sending in this permit prior closing so that hopefully I will be able to cafi you May
1, 2007 and get permussion to send oul a lelter Lo the county commissioncrs and pul a
public notice into the paper. Thank you for your time, if you have any questions feel free

to contact me at 636-299-6018.

EXHIBIT 1

jcerely,

Deuan A, McDonzld
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MISSOURI DEPARTMENT OF NATURAL RESOURCES
LAND RECLAMATION COMMISSION

In the Matter of: )
)
MAGRUDER LIMESTONE CQ., INC. ) Proceeding Under
Osage Beach Quarry, Miller County, Mo., ) The Land Reclamation Act,
Applicant, ) Sections 444,760 — 444.789, RSMo.
)
LAKE OZARK - OSAGE BEACH ) Expansion of Permit # 0086.
JOINT SEWER BOARD, et al )
Petitioners, )
)
V. )
)
LARRY P. COEN, )
Staff Director, )
Land Reclamation Program, )
Division of Environmental Quality, )
Respondent, )
FINAL ORDER

This case was set for hearing on:
(1) March 24, 2008 at the City Hall, Osage Beach, Missouri;
(2) May 23, 2008 at the MDNR Elm Street Building, Jefferson City,

Missouri;
(3) April 28, 29 & 30, 2008 at the Lewis and Clark Building, Jefferson

City, Missouri; and
(4) June 4 & 6, 2008 at the MDNR Elm Street Building, Jefferson City,

Missouri.
Due notice was given to all parties. Hearings were held on the listed

dates. Petitioners appeared by Counsel. Respondent appeared in person and by

Counsel. Applicant appeared by Counsel. A written transcript of each hearing

was prepared.
Hearing Officer, W. B. Tichenor made a recommendation on July 24,

2008, that the Application for Expansion of Permit # 0086, Miller County,

Missouri should be approved, with Special Conditions.
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IT IS HEREBY ORDERED THAT:

1) The hearing officer’s Recommended Order is adopted and approved in full.

2) The Findings of Fact, Conclusions of Law and Decision made by the hearing
officer are hereby fully incorporated by reference herein.

3) The captioned administrative appeal is decided against Petitioners and in favor of

the Respondent and Applicant.
4) The Secretary of the Commission is to provide copies of this Final Order to the

parties.

Entered this 24" day of July, 2008.
(Original Signed by Jim DiPardo) (Original Signed by Gregory Haddock)
Jim DiPardo, Chairperson Dr. Gregory Haddock, Member
{Original Signed by Nick Matherly) (Original Signed by Col. John Riffle)
Nick Matherly, Member Col. John Riffle, Member
(Original Signed by Bob Ziehmer) (Original Signed by Ed Galbraith)
Bob Zichmer, Member Edward Galbraith, Member

{Origingl Signed by Mimi Garstang)
Mimi Garstang, Member

Copies to be sent immediately by the Land Reclamation Commission to:

Brian E. McGovern, McCARTHY, LEONARD, KAEMMERER, OWEN, McGOVERN,
STRILER & MENGHINI, L.C. 400 South Woods Mill Rd., Ste 250, Chesterfield, MO
63107, Attorney for Individual Petitioners.

Steven E. Mauer & John T. Polhemus, BRYAN CAVE, 3500 One Kansas City Place,
1200 Main Street, Kansas City, MO 64105, Attorneys for Joint Sewer Board Petitioner.

Timothy P. Duggan, Assistant Attorney General, P. O. Box 899, Jefferson City, MO
651020899, Attorney for Respondent.

Richard S. Brownlee Ill, & Adam Troutwine, HENDREN ANDRAE, LLC, 221 Bolivar
Street, P.O. Box 1069, Jefferson City, MO 65102, Attorneys for Applicant

W. B. Tichenor, Hearing Officer, 1212 Torrey Pines Dr., Columbia, MO 65203-4824



Before the
Land Reclamation Commission
State of Missouri

LARRY STOCKMAN, VICKY STOCKMAN, )
MICHAEL ATKISSON, JACQUELINE
ATKISSON, ANDREW ZAWISLAK, JUDY
TAYLOR, DONALD BAKER, MARLENE
ZAWISLAK, JOHN M. ZAWISLAK,

ROBERT ZAWISLAK and LAKE
OZARK/OSAGE BEACH JOINT SEWER

)
)
) No. 11-0903 LRC
) .
)
BOARD, 4 )
)
)
)
)
)
)

Petitioners,

VS.

DEPARTMENT OF NATURAL RESOURCES
LAND RECLAMATION PROGRAM, )

Respéndent, ;
MAGRUDER LIMESTONE CO., INC., ;
)

Applicant. )
RECOMMENDED DECISION

The Administrative Hearing Commission (“AHC”), as the hearing officer for the
Missouri Land Reclamation Commission (“LRC”), recommends that the LRC grant Magruder

Limestone Co., Inc.’s (“Magruder”) application for a permit expansion, subject to certain

conditions.

Procedure

On May 10, 201.1-,--thevAHC entered into 2 memorandum of understanding (“MOU”) with . .~ . .

the Department of Natural Resources (“DNR”) providing that the AHC would act as hearing
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officer in the above referenced case. On May 19, 2011, the AHC sent notice to the parties that
the case had been assigned Case No. 11-0903 LRC.

We held a hearing on October 23, 24, 25, 26, and 30, 2012. Attomeys Steven E. Mauer
and Melody L. Rayl represented the Lake Ozark/Osage Beach Joint Sewcr Board (“the Sewer
Board”). Assistant Attorney General Timothy P. Duggan represented DNR. Attorneys Jay
Dobbs and Adam Troutwine represented Magrﬁder. Michael Atkisson, Robert Zawislak, and
John M. Zawislak appeared and represented themselves.! The matter became ready for
recommended decision on.January 28, 2013, the date the last Written argmnenf was filed.

Findings of Fact
History of This Case

1.  On April 17, 2007, Magruder filed an application (“the application”) to expand
LRC Permit 0086 (“the permit”) to operate a quarry on a 205-acre mine plan in Miller County,
Missouri (“the proposed quarry site”). The operating period requested is 100 years.

2. LRC staff deemed the application complete on May 21, 2007. Magruder then

published notice of its intent to operate a surface mine, as required by § 493.050.2

3.  The Sewer Board and a‘group of individuals (“Petitioners™) requested a public

meeting. Magruder declined to hold a public meeting, as permitted by 10 CSR 40-

10.080(1)(A).2
4.  OnJuly 16,2007, the LRC’s director, Larry Coen, recommended approval of the

application because he deemed it complete. -

‘tggveral othier individual petitioners attended the heafiiig, bt did it testify or preserit evidence.
2 Statutory references are to the RSMo Supp. 2012 unless otherwise indicated. Except as noted herein, the
relevant statutes have not changed since 2007.

" 3 All references to the CSR are to the Missouri Code of State Regulations as current with amendments
included in the Missouri Register through the most recent update. The current regulations are identical to those in
force in 2007-08.
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| 5. Coen’s recomm;:ndation was presented at the LRC’s Sel;tembcr 27, 2007 meeting.
Magruder, the Sewer Board, and a number of individuals made presentations at the meeting. The
LRC granted standing to 31 individual petitioners‘* and the Sewer Board to proceed to a formal
public héaring as authorized by 10 CSR 40-10.080(2).
6.  The LRC appointed a hearing officer, who presided over a hearing (“the 2008

hearing”) over seven days in March, April, May and June of 2008.
7. OnJuly 13, 2008, the hearing officer issued a recommended decision granting the

application subject to five permit conditions.
8. Atameeting on July 24, 2008, the LRC adopted the recommended decisibn, but
modified two of the five permit conditions. The LRC issued a final decision on that date.

9. Petitioners appealed to the Circuit Court of Miller County. The Circuit Court
reversed the LRC’s decision. The LRC appealed to the Western District Court of Appeals. On
August 31, 2010, the Court of Appeals also reversed the LRC’s decision and remanded the case
to the LRC for a new hearing.’

Parties to this Case
10. Magruder is the applicant in this case. Magruder is headquartered in Troy,
Missouri. If has been in the business of operating quarries since thé 1960’s. Magruder currently
operates eight quarries in Missouri. All but one are operated under the permit. Magruder is

owned in part by Mark Magruder.

11. Magruder holds a jeaschold interest in the pfoposed quarry site property. The fee '

interest in the property is owned by Eolia Development Company (“Eolia”). Mark Magruder

owns Eolia. The lease is dated July 29, 2008. The term of the lease is 100 years.

4 On Febriary 9, 2008; several unrepresented petitioners were dismissed from the case for failing to follow

the ordcrs issued by the hearing officer.
* Lake Ozark/Osage Beach Joint Sewer Board v. Mo. Dept. of Natural Resources, 326 S.W, 3d 38 (Mo

App., W.D. 2010 (application for transfer denied December 21, 2010).
3



12. At the 2008 hearing, certain individuals were rcpresented by counsel. In the
hearing on remand, the individual petitioners were untepresented. By order dated July 25, 2011,
we ordered any party who wanted to remain a petitioner to provide the AHC with a notice of
intent to remain a party and whether they would be represented by counsel. We also ordered any
‘party who did not want to remain a party to file a dismissal. The individual petitioners remaining
in the case at the time of this decision are: Robert Zawislak,. John M. Zawislak, Marlene
Zawislak, Donald Baker, Judy Taylor, Andrew Zawislak, Mike Atkisson, Jacqueline Atkisson,

Vicky Stockman, and Larry Stockman.

13. The Sewer Board is an entity comprised of representatives from the cities of Lake
Ozark and Osage Beach, Missouri. It owns and operates, through a contractor, 2 sewage
treatment plant (“the plant”) on property adjacent to the proposed quarry site. A system of sewer
pipes that run from various locations in the two cities feed into the plant (together, “the sewer

system”).
14. DNR is the respondent in this case. It is neutral on the issue of whether the permit

should be granted.
Blasting

15. Blasting is commonly used at quarries to dislodge rock. Holes are drilled into the
ground, and explosives are ioade& into the holes. The strength of the blast depends on a number
of factors, including the size of the hole and the amount of explosives used.

16. In Missouri, the effect éf blasting on above-ground or “uncontrolled” structures is
regulated by the Missouri Blasting Safety Act, § § 319.300 to 319.345, enacted in 2007. The
.. Blasting Safety Act does not regulate the effect of blasting on underground structures.

‘ 17. Buried structures such as pipelines move with the surrounding ground -inrresponse
to blasting vibrations. Thus, they are more resilient to blasting vibrations than are above-ground

4



structures. In blasting terminology, underground structures are “restrained” or “restricted”
because they are confined on all sides. Blasting near buried pipelines is a common occurrence.
18. Blasting vibrations travel throilgh the ground and cause particies to oscillate. Each
inch per second of vibration causes particles to oscillate 4/1000 of an inch,® or about the
| thickness of a piece of copy paper. Therefore, a biast vibration of five inches per second would
caunse ground particles to oscillate a distance approximately equal to the-th'icmcss of five sheets
of copy paper.
19. “Block movement” occurs in the area of such close proximity to a blast that the

ground is permanently displaced. The area where the blast permanently displaces the ground and

any buried structure is known as the “blast zone,” “rupture radius,” “crater zone,” or “block

movement zone.”

20.  Experts in the field of blasting consider studies conducted by the United Sfates
Bureau of Mines to be authoritative. Report of Investigations 9523 (“RI9523”) is one such

study.
R 9523 is a study of five buried pressurized pipelines, four made of welded steel

- 21,
ranging from six to twenty inches in diameter, and one made of eight-inch PVC pipe, buried in
clay-soil over shale. The pipelines were monitored for vibration, strain, and internal pressure
overa six-month period while blasting occurred at closer and closer distances to them. No
pressurization failure occurred at vibration levels of over 20 inches per second. However, the
sfu;iy recommends a vibration level limit of 4.92 inches per second for buried pipelines.

22.  The authors of RI 9523 concluded that the primary threat to buried pipelines from

blasting is “permanent ground displacement” in the block movement zone, which means that the

¢ Worsey testimony, 5/24/08, at 171-72. Transcfipt references are to the 2012 transcript unless noted, as

here, with the date.
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ground or rock permanently shifts rather than oscillating and returning to its original position.
Wifhin the block movement zone, rock may fracture and be propelled into the pipeline at a high
velocity. No permanent ground displacement was seen at a distance of 44 times the diameter of
the hole into which the explosives are loaded.

23. Another Bureau of Mines study, RI 8507, contains a recommended blasting )
| vibration limit of 2.0 inchés per second for above-ground structures. The Missouri Blasting
Safety Act has incorporated this recommendation as the vibration limit for above-ground
structures. Because the plant is an above-ground structure, Magruder must comply with this
limitation for the plant,

24. Humans are very sensitive to blasting vibrations. They are aware of them, and
often annoyed by them, -at levels far lower than the Ievels that cause damage to above-ground

structures.
Potential Effects of the Quarry on Petitioners

The Atkissons
25. From 1990 to 2000, Mike Atkisson was the matcrials division manager of APAC,
another quatry in the lake area. He attended the “Rolia School of Mines,”’ and was certified in
blasting. He was certified to oversee blasting oiJerations, but he never performed the blasting.
26. Inhis work with blasting, Atkisson observed problems such as keeping dust within
the property boundaries, noise, odor, and vibration. Atkisson observed unintended fesults ﬁoﬁ
blasting such as holes in roofs, rocks flying over 600 feét, and equipment damage. He was

responsible for receiving complaints about the blasting process, and he felt there were some

. legitimate complaints about the blasting operations,

7 We assume this was the informal name for the Missouri University of Science and Technology at the time

Atkisson attended.
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- 27. In 2005, Atkisson started developing an upscale subdivision_on Highway D (“the
Subdivision”). The Subdivision property is approximately 320 acres.

28.  Atkisson began developing the Subdivision knowing that there was another quarty,
the Hudson Hollow Quarry, located nearby. There has never been any mining of limestone rock
at this quarry.

29.  Development of these homes is a source of income for Atkisson and his wife.

30. The Subdivision is located adjacent to the Magruder site. The mine plan comes
within 50 feet of the Subdivision property. The mine operations would be between 500 to 700

feet from the actual construction of homes. Magruder’s blast plan indicates that it would start

blasting about a mile from the Subdivision.
31.  In2008, in the Subdivision, Atkisson had some homes occupied, some completed,

and some under construction. The homes are priced at approximately half a million doliars.

32.  Afkisson has not sold property in the Subdivision since 2008. He believes this may

be in part due to Magruder’s plan to operate the quarry. However, there have been two resales in

the Subdivision, one in 2011 and one in 2012.

33. Blasting in such close proximity has the potential to increase the noise, dust,

vibration levels, and fumes in the Subdivision.

34. Dust migrating from the quarry to the homes could have health implications for the
rtesidents. Fumes could result from explosive powder if it failed to detonate.

35. The homes in the Subdivision are not connected to the sewer system. Each owner ‘

has a septic facility.
36, The Atkissons own another business, a gift and home accessory shop in Osage

Beach. The shop is served by the sewer system.



j ;

37. If the Osage Beach sewer system was not operational for a significant period of
time, the Atkissons” shop would be out of business until the sewer system could be repaired.

The Stockmans

38. In 2008, Vicky Stockman and her husband owned and operated Riverview RV
Park, LLC (“Riverview”).® This was their sole source of income.

39. Riverview is a 15-acre campground that accommodates recreation units ranging
from tents to million-dollar recreational vehicles (“RVs™). Riverview has 75 sites; all are
occupied on weekends during the peak season of Memorial Day through Labor Day. Each year,
Riverview is closed from November 15 to March 1.

40. Riverview is approximately a mile from the proposed Magruder site. It is

advertised as a “quiet, peaceful place.””
41. Riverview advértises only in trade directories, such as the Travel Life Directory,

The Travel Life Directory rates RV parks, and one of the categories in its rating system is
“environmental quality.” Subcategories that are considered in the rating system are “noise™ and

“park setting.” The Travel Life Directory also publishes consﬁmer complaints against RV

parks.
42. Before purchasing Riverview, Stockman investigated the APAC gquarry that was

already in existence near the property. She was told that it was being shut down in a few years,
and this impacted her decision to buy the Riverview property. While the APAC quarry was

operating, she had éomplaints about it from her guests.

¥ At the time of the 2012 hearing, the Stockmans were leasing Riverview o a local developer and were in
negotlatlons to seli it. It is unclear whether they continue to own Riverview at the time of this decision.

Vlcky Stockman,, 3/28/08, at 103.
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43. Stockman believes the APAC quarry impacted the rating that Riverview received.

After the APAC quarry shut down, Riverview’s ratings improved, and the income received at

Riverview increased.
44. In 2008, Riverview had a high rating of “8 %" in Travel Life. Stockman is

concemned that the Magruder quarry would reduce Riverview’s rating, and travelers would

choose other RV parks.
45, Thgre are approximately ten to twelve other RV parks in the Lake Qzark area.

None of these is in close proximity to a quarry.

46. Riverview is serviced by the sewer system. If the sewer system was not operational
for a significant period of time, Riverview would be shut down and any guests would be asked to

leave until it could be repaired. This would affect not only those guests but future guests as well

because RV parks depend on referrals from satisfied customers.

47. Riverview is below the level of the sewage treatment plant, and problems with the

sewer system could result in raw sewage flowing onto the Riverview propertj.

48. When leaving Riverview, the RVs travel uphill to reach the point of intersection

with Highway 54. Some of the RV's are more than 60 feet long with a fifth wheel. Some are

pulling trailers and vehicles.
49. The larger RVs must travel very slowly. The quarry vehicles would be traveling

downbhill and coming around a curve at the entrance to Riverview.

50. Inaddition to blasting noise, Stockman is concerned that warning sirens prior to

blasting could add to the noise level at the RV park.



Robert Zawislak
S1. Robert Charles Zawislak lives approximately 200 yards from the Magruder

property. In 2008, he had one child, age 11, living at his home. His home is located on a gravel

road.
52.  Zawislak is self-employed as a carpenter and plumber (usually as a subcontractor),

and has a “side job” building and refinishing furniture. In the last ten years, he has made from

$9,000 to $18,000 a year in his side job.

53. Zawislak’s basement is a wood shop containing routers, planers, table saws, and

other hand tools. He stains wood in the basement, but applies lacquers and finishes outside his

home on a level gravel area.

54. Additional dust in the air could damage the finish of a woodwork project. If
Zawislak had to refinish a project because the finish was damaged by dust that migrated onto his

property, it would affect his profits on the project.
55. In2007, there was an asphalt plant at the proposed quarry site that caused

windborne grit and dust in the air that migrated to Zawislak’s land. This damaged the finish on

his wood products, and he had to redo work. This has not happened since the asphalt plant

stopped operating,
The Sewer Boazld

56. The Sewer Board contracts with Alliance Water Resources to operate and maintain

the sewage treatment plant (“the plant”). Pursuant to its contract with the Sewer Board, Alliance

must maintaina $1 million insurance policy.
57. The plant was constructed in the 1980’s as a joint project of the cities of Lake

Ozark and Osage Beach. The plant treats sewage from those two cities.
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| 58. The plant sits approximately 2,500 feet uphill from the Osage River. It is located
on a 45-acre paﬁ:el to the north and west of the proposed quatry site. The plant is 650-700 feet
from the property line.

59. The plant is permitted to treat 3 million gallons per day, but it has the capacity to
treat more. During the weekend of July 4, 2008, the plant processed 4 to 5 million gallons of
sewage per day. Its average total inflow is approximately 1.5 million gallons per day, of which
about 1.2 million gallons come from Osﬁge Beach,

60. The sewer system contains approximately 120 miles of pressure lines and nine

miles of gravity lines serviced by approximately 1,250 pump and/or lift stations.

61. Sewage from Osage Beach generally travels uphill through the various sewer lines
and pumping stations until it reaches a plateau at Highway D. From there, all of the sewage
collected from the co.m-munity flows downhill through the prdposed quarry site into the plant.

- 62. Sewage enters the plant through two force main sewer lines' that cross the

proposed quarry site. Both lines sit ina 30-foot easement located in a valley.

63. One of the sewer lines is cqnstructéd of 18-inch PVC joined together by a bell and
spigot joint. The other is a 24~inch ductile iron pipe'! joined together by bolts. According to the
construction plans, both are buried at a depth of 36-42 inches. These lines are owned by the City
of Osage Beach. |

64. Sewage is treated at the plant by making its way through a series of oxidation
ditches, where it is broken down by naturally occﬁrring bacteria. The oxidation ditches are made

of concrete and are 15-20 feet deep. Each ditch contains four slew valves that are designed likea

. flapper sitting over a drainage hole.

10 Material flows through force main fines thiough pump action, as opposed to gravity. Thus, the material

is under pressure. Dressler, 6/6/08, at21.
1 «nyyctile” means the material will bend rather than shatter under pressure. Worsey, 5/23/08, at 180.
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65. After its treatment at the oxidation ditches, the sewage is then further treated by an
ultraviolet light system (“the UV system”) before being discharged into the Osage River.

66. The UV system has several banks of 72 light bulbs. Staff inspect them on a regular
basis and replace buibs as they go out.

67. Ifthe UV system fails, an alert system notifies the plant staff. Between the 2008
hearing and the 2012 hearing, the alert system has been upgraded so that staff is notified of a
failure within a minute and a half. Resetting the system takes about five minutes.

68." Ifthe UV system is offline for a few minutes, the quality of the plant’s effluent will

not be impaired. However, if it is offline for two hours or more, it could be.

69. Vibrations from blasting, if strong enough, could disrupt the operation of the UV

system by causing its light bulbs to break.

70. Pipelines located in the block movement zone of a blast could be displaced and

rupture or develop leaks. |
71. Pipelines can also be damaged by heavy diggiﬁg equipment, if the equipment comes

into contact with the pipe.
72. Karst topography is characterized by underground caves, cavities, and sinkholes.

Such topography could add to the danger of blasting near sewer lines because the underground

cavities and sinkholes could render the sewer lines and their bedding more unstable. Although
karst topography is common in the Lake of the Ozaﬁcs area, there are no signs of karst
topography at the proposed quarry site.

73. Continued vibrations, if strong enough, may cause or accelerate failure of materials
.such.as iron, steel, or PVC. They could also cause pipeline joints to weaken and leak. However,

some of the sewer lines in the sewer system that are not located close to quarries are exposed to

12



significant vibrations. One sewer line that is comiposed of ductile ﬁon is suspended underneath
the Grand Glaize Bridge and is subject to constant vibration from overhead traffic.

74. Excessive weight caused by heavy trucks or stockpiling of materials on the sewer
line easement could cause underground pipes to rupture or leak from direct pressure or from
further settliﬁg of the pipes and their surrounding bedding materials.

75.  Heither of the force main sewer lines running through the.proposed quarry site
ruptured, millions of gallons of raw sewage could spill within a short period of time. There are
no redundancies in the sewer lines at that point that would allow for diversi;)n of the sewage.
Unless contained, the sewage would flow downstream into the Osage River.

76. Alternatively, the plant staff could shut down the entire system, including all the lift
and pumping stations, but sewage would quickly back up into the homes and businesses in Osage

Beach.

71.  Blasting, if not carefully controlled, may also cause damage to above-ground
structures from fly rock. |
The City of Osage Beach
78. The Cily of Osage Beach (“the City” or “Osage Beach”) depends on tourism to
generate multiple millions of dollars of revenue annually.

79. 'The population of Osage Beach is slightly under 5,000 residents, but on weekends

the City has nearly 100,000 visitors for tourism and retail shopping.

80. The Lake of the Ozarks is a vital component of the City’s economy. To remain so,
it mﬁst not only be clean and safe for water recreation and supply, but also be perceived by the
public as clean and safe for those purposes.

81. A massive sewage spill or failure of th_e sewer system would be very damaging to

the economy and reputatibn of the Lake and its surrounding communities.

13



k
82. Neither the City, nor Lake Ozark, is a petitioner in this case.

The Experts in this Case

83. Dr. Paul Worsey testified as an expert for Magruder. He is a .professor at Missouri
University of Science and Technology. He has multiple degrees in geology, rock mechanics
excavation, and engineering. He holds a blaster éerﬁﬁcation from the Missouri Limestone
Producers Association and is 2 member of the International Society of Explosives Engineers. He
is an approved instructor for both the Missouri Department of Transportation’s (“MoDO'l_"”) and
the Missouri Blasting Safety Act’s certification programs. He is also a chartered engineer in the
United Kingdom and has published many scholarly works pertaining to blasting. For a MoDOT
project, Worsey supervised blasting within 600 feet of delicate geologic features inside a cave
with no resulting damage. He also supervised blasting near an existing sewer plant in Rolla.

84. Larry Mirabelli testified as an expert for Magruder. He holds a degree in chemical
engineering and is a consultant for Dyno Nobel, the Iargest biasting company in the United
States. He has substantial experience blasting pear pipelines and structures. He participated in

the blast planning for the “Big Dig” tunnel crossing beneath the Boston Harbor, which involved

blasting near underground utilities.
85. Keith Henderson testified for Magruder. He was formerly employed by Dyno .

Nobel. He is now employed by Buckley Powder (“Buckley”), which entered into a joint venture
with Dyno Nobel in 2011 and acquired Dyno Nobel’s Missouri distribution locations. He is a
licensed blaster in Missouri and is the chairman of the Missouri Blasting Safety Board. He is an
instructor for blaster certification courses. He designs specialty blasts and provides technical

assistance on issues relating to blasting, Henderson has blasted around sensitive electronic

equipment‘and has never seen blasting cause an equipment failure.
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86. Donald Dressler testified for the Sewer Board in 2008.1* He was a practicing civil
engineer licensed in Missouri, Kansas, Oklahoma, and Texas. He had a master’s degree in
engineering with an emphasis in damage assessment from seismic vibration, including blasting.
He had numeréus copyrights and publications related to blasting, and his work experience

included construction projects for sewage treatment plants and the installation of high pressure

sewer lines.

87. David Dressler testified for the Sewer Board. He has a bachelor of science degree
in Environmental Planning. He is employed as a Field Project Professional at Terracon, a
consulting company. He conducts pre-blast surveys and blast damage assessments, designs blast
plans, and monitors blasting. He is not a certified blaster and does not do blasting on his own.
88. None of the five experts Who testified in this case has ever seen an underground

~ pipeline damaged by blasting vibrations.

Magruder’s Blast Plan

89. No government agency regulates or enforces blast plans per se, However,
_industries or projects that require blasting sometimes develop and use blast plans.

90. Worsey designed a blast plan for the proposed quarry site, in consultation with
Magruder’s vice president, Dean McDonald.

91. The blast plan includes the following features:

a. No blasting will occur within 150 feet of the sewer lines.

b. Blast boles will be 4 inches in diameter. The excavation will be benched with a

maximum bench height of 50 feet.'?

12 Donald Dressler died in 2010,
13 A “bench” is the horizontal ledge in a quarty or mine faces, or in a road or trail cut, along which holes

are drilled vertically. Benching is the process of excavating whereby terrace or ledges are worked in a stepp

shape.
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¢. Quarrying will begin west of the sewer lines and proceed in three zones, “A,” “B,”
and “C,” comprising approximately 60 of the 205 acres in the mine plan.

d. Blasting will be done by 10,000-ton shots (by comparison, 20-30,000 ton shots are
detonated at other Magruder quarries).

e. Asblasting progresses in the direction of the pipelines, Magruder will turn the
blasting of the bottom bench 90 degrees to reduce pressure on the rock in the direction of
the pipeline. This reduces the potential for rock movement toward the pipeline.

f. Blasting vibrations at the sewer lines and the plant will be monitored by seismographs
installed and monitored by a reputable third-party monitoring company.

Magruder’s Plans and Practices Not Contained in the Blast Plan

92. Magruder employs several practices to control fugitive dust. These include
covering or enclosing production equipment, placing covers on screens used in processing

crushed limestone, and using water and dust suppressant chemicals.

93. Magruder plans to use a conveyor system, rather than trucks on site, to transport
material on the property. If it decides to use trucks at some point, the company would engineer

and build a proper crossing similar to the crossings utilized by Osage Beach where public roads

cross over buried utilities.

94. Magruder projects that it will quarry approximately 300,000 tons of limestone per

year. This rate of production would require about 30 blasts per year.

95, Magruder plans to subcontract with Buckley to conduct blasting at the proposed

quarry site.
96. . Magruder has already leveled a part of the proposed quarry site to_use as a pad for

stbclqﬁling rock. It does not plan to pile rock on the sewer pipe easement.
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97. Magmdef will have heavy equipment on site at the quarry that could quickly dig a
retention basin to contain a sewage spill, if necessary.

98. The elevation of the mine floor at the quarry will be above the sewer lines to reduce
the possibility of ground shifting or block movement in the pipeline area from blasting.

99. .The quarry will be operated between 8:00 a.m. and 5:00 p.m. on weekdays, as
necessary. It will not operate on weekends.

100. When Magruder expénds its operation beyond the original 60_acres in the blast

plan, it will utilize the safety features in the blast plan for the entire 205-acre mine plan.

101, Magruder maintains a $1 million general liability policy and a $4 million umbrella

policy.
2008 Blasting at the Proposed Quarry Site

102. Magruder initiated five blasts at the proposed quarry site on four dates in 2008, for
the purpose of building a level pad site where Magruder could set up its quarry equipment and

stockpile quarried rock. The blasting was performed by Dyno Nobel.

103. Before the blasting took place, seismographs were placed at four nearby locations:

the sewer lines, the sewage treatment plant, the “Vincent residence” to the west of the site, and

another nearby residence, the “Lake Ozark house.”

104, Seismographs are an accepted industry tool for monitoring blast vibrations.
105. Seismographs are set at a designated trigger level, meaning they only detect

vibrations above a certain level. A blast triggering vibrations below that level is known as a “no

trigger” event.
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106. Blasting took place on the following dates with the following results:'*

Date Sewer Lines Plant Vincent Res. L.O. House
08/22/08 no trigger no trigger . 18
09/09/08 055 0675 — -
09/11/08 .06 _ .0925 .

- 09/19/08 no trigger o 0375 .
09/19/08 no trigger . 185 0775

107.  On September 9, 2008, Gary Hutchcraft, the plant manager, was at the plant. He
felt the ground shake, saw fly rock overhead, and heard a blast. Shortly after that, a routine

status check revealed that the UV system had experienced a partial shutdown.

108.  On September 19, 2008, Hutchcraft was again on site, in his office, when he felt
the floor shake and heard the windows rattle. Within moments, he received a pager alert

notification that the UV system had malfunctioned and shut down.

109.  On September 25, 2008, the Sewer Board obtained an order from the Miller

County Circuit Court enjoining all blasting.
110.  The only other time the UV system has shut down is when a turtle chewed

through some of its wiring.

111.  In November 2008, Hutcheraft discovered that a piece of clay tile drain pipe on

the plant property was broken. The pipe was over 20 years old.

Other Blasting Events
Highway 54 Expressway Project
112.  ECI was a blasting subcontractor on the Highway 54 Expressway project through

Osage Beach.

¥ App. 46-49. All measurements are inches per second,
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113.  The expressway ran by a Wal-Mart. ECI placed a seismograph at Wal-Mart,

approximately 150 feet from its blasting site.
114.  ECI detonated blasts up to 41,500 tons in this area. The highest vibration level
recorded by the seismograph at the Wal-Mart was 1.48 inches per second.

115. A 24-inch ductile iron sewer pipe and an 18-inch PVC sewer pipe ran between the
blasting site and the Wal-Mart, approximately 100 to 120 feet from the blasts. Neither was
damaged by ECI’s blasting.

Prewitt’s Point
116.  Gary Prewitt developed a 168-acre parcel known as “Prewitt’s Point” near the

intersection of Highways D and 54 in Osage Beach, Missouri.

117.  Prewitt’s Point needed 3,000,000 cubic yards of “fill” material, which was

excavated from a nearby site also owned by Prewitt (“the borrow pit”). -

118. Prewitt blasted at the borrow pit in 1998 or 1999. At the time, an 18-inch PVC

Sewer pipe ran across the west side of the borrow pit.

119. A 24-inch ductile iron pipe was installed through the borrow pit in about 2002.
Blasting was ongoing and proceeded through the borrow pit for three to four years. Blasting
came within five to ten feet of the sewer lines without causing damage.

120. Because the City was aware that Prewitt wished to use the site in question as a
borrow pit, it buried the sewer pipes running through the property deeper than is customary The
depth of the pipelines ranges from 36 inches to 30 feet below ground in some spots. '

| Meiicali Blues

121.. On January 4, 2011, as part of the Highway 54 Expressway construction project,.
Kolb Grading (“KoIb”)' was working in the area of the Mexicali Blues restaurant in Osage Beach,
Missouri.
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122.  On that date, Kolb detonated a blast. A water main that was in the block

movement zone ruptured.
123.  Kolb’s shot report for that blast stated: “average depth was 11 feet, shot went

good, broke a water main, didn’t know it was there.”"

124, Richard King, director of the Osage Beach public works department, dispatched a

crew to the site, and the crew confirmed that a water line was broken.

125, It took public works staff and a hired contractor one to two days to repair the
water line break. ‘

126. King became concerned that blasting might also have damaged a sewer line.
Testing was performed, and it was confirmed on January 19, 2011, that a sewer line was broken
and leaking.

127. King could not visually locate the sewer line break. The city hired a contractor
who located the break by excavating the area. The sewer line break occurred approximately 150
yards from the water line break. The line that ruptured was a 2 % inch PVC pipe in a steel
casing.

1995 Incident

128.  In the mid-1990s, a 16-inch PVC force main ruptured at the site of a former
quarry operation when a void or settling underneath the pipe occurred and shot rock was piled on
top of the line. In response, Osage Beach called all pumper trucks within a 100-mile radius.
They worked around the clock for three or four days to make the repair, during which time

approximately 1.5-1.6 million gallons of raw sewage leaked onto the ground.

5BP. 62
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1999 Incident
129. In 1999, an 18-inch PVC force main broke because nearby construction activities
disturbed the ground near the line and changed the surrounding pressure on the line. The break
resulted in approximately 150,000 gallons of raw sewage being spewed onto the ground in about
thirty minutes. Clean-up and remediation took five days to complete.
2008 Incident
130.  In 2008, a 24-inch force main was ruptured when a large scraper gouged a hole in
it during the Highway 54 construction project. The rupture sent a geyser of raw sewage
approximately 100 feet into the air. An on-site contractor immediately constructed a holding

basin to contain the sewage while the repair was made.

Environmental Violations and Complaints against Magruder

131.  The LRC issued eleven notices of violation (“NOVs™) to Magruder between
April 17, 2002 and April 17, 2007. Nine of those occurred at Magruder’s Troy quarry. Of those,
six occurred during a two-month period in 2004 because its chemical dust suppression system

failed. From 2004 to 2007, the only NOV Magruder received was for failure to submit an

operating permit renewal application on time. Magruder has received no NOVs since 2008.
132. Five people made complaints to the Missouri State Fire Marshal (“the Fire Marshal™)

about blasting at Magruder’s quarry at Sunrise Beach, Missouri, in 2007-08. The complaints

primarily concerned vibrations from blasting at the quarry. The blaster in each case was

Buckiey.
133.In each case, the investigator concluded that blasting vibrations were within the

_..limits of state law, although some were elevated and approaching the legal limits. In some cases,

data was missing from paperwork, resulting in regulatory violations.
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Conclusions of Law

The Land Reclamation Act was passed in 1971. Its purpose is set forth in § 444.762,

RSMo 2000:

It is hereby declared to be the policy of this state to strike a
balance between surface mining of minerals and reclamation of
land subjected to surface disturbance by surface mining, as
contemporaneously as possible, and for the conservation of land,
and thereby to preserve natural resources, to encourage the
planting of forests, to advance the seeding of grasses and legumes
for grazing purposes and crops for harvest, to aid in the protection
of wildlife and aquatic resources, to establish recreational, home
and industrial sites, to protect an perpetuate the taxable value
of property, and fo pretect and promote the health, safety and

general welfare of the people of this state.

(Emphasis added.)
Section 444.773 allows the LRC to grant a public hedring to formally resolve concerns of

the public regarding a permit application. If a public hearing is granted, it shall “address one or

more of the factors set forth” in § 444.773.4, which provides:

In any public hearing, if the commission finds, based on
competent and substantial scientific evidence on the record,
that an interested party's heaith, safety or livelihood will be
unduly impaired by the issuance of the permit, the commission
mazy deny such permit. If the commission finds, based on
competent and substantial scientific evidence on the record,
that the operator has demonstrated, during the five-year
period immediately preceding the date of the permit
application, a pattern of noncompliance at other locations in
Missouri that suggests a reasonable likelihood of future acts of
noncompliance, the commission may deny such permit. In
determining whether a reasonable likelihood of noncompliance
will exist in the future, the commission may look to past acts of
“noncompliance in Missouri, but only to the extent they suggest a
reasonable likelihood of future acts of noncompliance. Such past
acts of noncompliance in Missouri, in and of themselves, are an
-insufficient basis to suggest a reasonable likelihood of furture acts .
of noncompliance. In addition, such past acts shall not be used as a
basis to suggest a reasonable likelihood of future acts of
noncompliance unless the noncompliance has caused or has the
potential to cause, a risk to human health or to the environment, or
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has caused or has potential to cause pollution, or was knowingly
committed, or is defined by the United States Environmental
Protection Agency as other than minor. If a hearing petitioner or
the commission demonstrates either present acts of noncompliance
or a reasonable likelihood that the permit seeker or the operations
of associated persons or corporations in Missouri will be in
noncompliance in the future, such a showing will satisfy the
noncompliance requirement in this subsection. In addition, such
basis must be developed by multiple noncompliances of any
environmental law administered by the Missouri department
of natural resources at any single facility in Missouri that
resulted in harm to the environment or impaired the health,
safety or livelihood of persons outside the facility, For any
permit seeker that has not been in business in Missouri for the past
five years, the commission may review the record of
noncompliance in any state where the applicant has conducted
business during the past five years, Any decision of the
commission made pursuant to a hearing held pursuant to this
section is subject to judicial review as provided in chapter 536. No
judicial review shall be available, however, until and unless all
administrative remedies are exhausted.

(Emphasis added.) Thus, in order to deny a permit, the LRC must determine, based on
competent and substantial scientific evidencé on the record, one of two things: either that an
interested party's health, safety or livelihood will be unduly impaired by the issuance of the
permit; or that the operator has demonstrated, during the five-year period immediately preceding
the date of the permit application, a patterh of noncompliance at other locations in Missouri that

suggests a reasonable likelihood of future acts of noncompliance.

I._Preliminary Issues

A. EBvidence
1. Exhibits/Testimony
We asked the parties to designate exhibits and portions of the transcripts from the 2008
hearing to be included in this record. We-accept into the record of this hearing the following

transcript designations from the 2008 hearing:
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Mike Atkisson pgs. 14-73 (Maréh 24)
Vicky Stockman pgs. 74-135 (March 24)

Robert C. Zawislak pgs. 7-29 (April 28)
pgs. 33-129 (April 28)

Mitchell Roberts

William Zeaman pgs. 130-220 (April 28)
Larry Coen pgs. 220-261 (April 28)
Dean McDonald pgs. 7-250 (Aprii 29)
Richard C. King pgs. 250-282 (April 29)
Gary Hutchcraft pgs. 10-100 (April 30)
Greg Gognan pgs. 102-138 (April 30)
Richard C. King pgs. 141-198 (April 30)
Nicholas Edelman pgs 199-232 (April 30)
Penny Lyons pgs. 232-260 (April 30)
Dr. Paul Worsey pgs. 85-331 (May 23)
Lawrence Mirabelli pgs 7-159 (June 4)
Keith Henderson pgs 160-305 (June 4)
Donald Dressler pgs-6-280 (June 6)

We have included in this record all of the 2008 hearing testimony designated by the
parties because it was not objected to. For the benefit of the members of the LRC who review
this record pursuant to § 444.789.3, however, we note that much of the designated 2008 hearing
testimony duplicated the hearing testimony adduced at the 2012 hearing. The exceptions are the
testimony of those persons who testified only in 2008: Vicky Stockman,'® Worsey, Mirabelli,
and Donald Dressler. The testimony of Mitchell Roberts, William Zeaman, and Latry Coen
about the process by which Magruder’s application was submitted, processed, and deemed
complete, is irrele{rant. Any issues relating to the completeness of the application were resolved
in Magruder’s favor by the appellate court in Lake Ozark and are now law of the case.

The parties also made deposition designations. We have included these designations as
exhibits, and grant the request to make these designations part of this record. We note, however,

that while Magruder desi ghated portions of David Dressler’s depositions on three separate

16 Mike Aﬂﬂsson, Vicky Stockman, and Robert C. Zawislak were petitioners in the case at the time of both
hearings. Atkisson and Zawislak testified in 2008 and 2012. Stockman testified only at the 2008 hearing. '
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occasions, it never provided deposition pages from David Dressler’s August 23, 2012 deposition.
Accordingly, we have not considered them.

The parties also designated exhibits from the 2008 hearing, and introduced additional
exhibits at the 2012 hearing. A list of all exhibits admitted into the record in this case is attached
to this recommended decision as Appendix A.

2. Rulings

Two evidentiary issues were reserved for resolution with the case. At the hearing, the
Sewer Board offered into evidénce Exhibits BP 115 and 117 — 129, Exhibits BP 115 and BP
117-23 are printouts from the federal Mine Safety and Health Administration (“MSHA”) website
titled “Mine Citations, Orders, and Safeguards.” They list, but contain no other information
about, Magruder’s MSHA violations. Exhibits BP 124-129 are records of the Fire Marshal,
which include complaints and investigations. Although Magruder objected to both, it then made
a conditional offer of its own Exhibit App. 59, which is the full record of the MSHA violations.

The Sewer Board acknowledges that citations or complaints against Magruder from
government agencies other than DNR are not relevant to deny Magruder’s permit on the ground
that it has demonstrated a pattern of noncompliance in Missouri that suggests a reasonable
likelihood of future noncompliance. That prong of § 444.773.4 may be satisfied only by
showing “multiple noncompliances of any environmental law administered by the Missouri
department of natural resources at any single fgciiity in Missouri that resulted in harm to the
environment or impaired the health, safety or livelihood of persons outside the facility.”.
(Emphasis added.) The Sewer Board has abandoned that argument as a ground for denying the
permit application. Nonetheless, the Sewer Board argues these violations are relevant because:

Magruder’s track record demonstrates its unWi]]ingnes’sAor inability
to compiy with applicable industry regulations and to take steps to
rinimize its impact on neighboring property owners. While
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Magruder’s history may not demonstrate a pattern of non-
compliance of the sort contemplated by RSMo. § 444.773.4 as per
se grounds for denial of a permit application, its history
nonetheless illustrates a lack of regard for industry standards,
complaints of citizens and claims of property damage by

neighboring property owners.

LI N

While this history of complaints and failure to comply with state
and federal standards and regulations does not establish a pattern
of non-compliance sufficient to warrant denial of the permit under
RSMo. § 444.773.4, it does demonstrate that Magruder’s quarry
operations have been a consistent source of safety and
environmental concerns as well as complaints from neighboring

property owners.["]

In essence, the Sewer Board’s argument is: Magruder has an extensive history of
regulatory violations with MSHA, the Fire Marshal, and DNR; it is not a careful operator; its
blast plan and its expressed intentions might be helpful safeguards, but the company cannot be
trusted to follow through with them.

DNR, which remained a neutral party in this case, expressed an opinion on this issue. At
the hearing, its counsel opined that the MSHA violations were not relevant because MSHA
regulates worker safety, not the impact of mining operations on the environment or the general
public. By contrast, the Fire Marshall’s incident reports concerned the impact of blasting on the
environment and members of the public.

The purpose of the Mine Safety and Health Administration is the administration and
enforcement of the Mine Safety Act. 29 U.S.C. § 557a. The purpose of the Mine Saf_ety Act is
to ensure the safety of miners. Cumberiand River Coal Co. v. Federal Mine Safety and Health

Review Com'n, T12 F.3d 311, 317 (6th Cir,, 2013). In 30 U.S.C. § 801, Congress declared the

purpose of the Mine Safety Act as follows:

17 petitioner Joint Sewer Board's Proposed Findings of Fact and Conclusianshof Law (“Sewer Board

Brief”} at 60-61.
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Congress deciares that—
(a) the first priority and concern of all in the coal or other mining

industry must be the health and safety of its most precious
resource—the mineér;

(b) deaths and serious injuries from unsafe and unhealthful
conditions and practices in the coal or other mines cause grief and
suffering to the miners and to their families;

(c) there is an urgent need to provide more effective means and
measures for improving the working conditions and practices in
‘the Nation’s coal or other mines in order to prevent death and
serious physical harm, and in order to prevent occupational
diseases originating in such mines;

(d) the existence of unsafe and unhealthful conditions and
practices in the Nation’s coal or other mines is a serious
impediment to the future growth of the coal or other mining

industry and cannot be tolerated;
{e) the operators of such mines with the assistance of the miners

have the primary responsibility to prevent the existence of such
conditions and practices in such mines;

() the disruption of production and the loss of income to operators
and miners as a result of coal or other mine accidents or
occupationally caused diseases unduly impedes and burdens
commerce; and

(g) it is the purpose of this chapter.
(1) to establish interim mandatory health and safety standards and

to direct the Secretary of Health and Human Services and the
Secretary of Labor to develop and promulgate improved
mandatory health or safety standards to protect the health and

safety of the Nation’s coal or other miners;

" {2) to require that each operator of a coal or other mine and every
miner in such mine comply with such standards;
(3) to cooperate with, and provide assistance to, the States in the
development and enforcement of effective State coal or other mine

health and safety programs; and
(4) to improve and expand, in cooperation with the States and the

coal or other mining industry, research and development and
training programs aimed at preventing coal or other mine accidents
and occupationally caused diseases in the industry.
We concliude that DNR s distinction between the comparative relevance of the MSHA
violations and the complaints to the Fire Marshal is a sensible one that accords with the primary
purpose of the Land Reclamation Act — protection of the environment — and the language of

§ 444.773, which is concerned with the health, safety, and livelihood of interested parties.
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Furthermore, the Fire Marshal’s records are the ones most relevant to ihe Sewer Board’s
argument that “Magruder’s quarry operations have been a consistent source of safety and
environmentai concerns as well as complaints from neighboring property owners.” Accordingly,

we admit Exhibits BP 124-29. We exclude from the record Exhibits BP 115 and 117-23 and

App. 59.

The second evidentiary issue concerns the admissibility of hearsay in connection with the
testimony of two of Magruder’s experts, Worsey and Henderson, regarding the Mexicali Blues
incident. Both concluded that the reason Kolb’s blasting broke a water main was that the blast
was detonated within the block movement zone. They relied in part on 2 conversation they had
with Tom Greiwe, Koib’s drill and blast supervisor. There is no evidence that Greiwe was

present at the site when the blast occurred. The Sewer Board secks to exclude that portion of

their testimony that reported their conversations with Greiwe.

Section 490.065, RSMo 2000, governs the admissibility of evidence on which experts

may base their opinions in civil cases in Missouri. It provides in part:

3. The facts or data in a particular case upon which an expert bases
an opinion or inference may be those perceived or made known to
him at or before the hearing and must be of a type reasonably
relied upon by experts in the field in forming opinions or
inferences upon the subject and must be otherwise reasonably

reliable.

Greiwe’s statements to Henderson and Worsey are clearly hearsay, but case law makes it

clear that experts may rely on hearsay. State v. Fulton, 353 S.W.3d 451, 457 (Mo. App. W.D.,

2011). However, under § 490.065.3:

“The questions are ... whether the hearsay [or lack of firsthand
knowledge] as tested by professional acceptance standards in the

- field is reasonably reliable, and whether it is otherwise reasonably
reliable as a matter of general evidentiary principle.” The first
mandate under subsection (3) requires a court to determine
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whether the facts and data are reasonably relied upon by experts in
the particular field.

The practice of allowing an expert to testify as to facts and data of
a type reasonably relied upon by experts in the field “as a juridical
principle, is justified by the premise that a witness with specialized
knowledge is as competent to evaluate the reliability of the
statements presented by other investigators or technicians” as a
fact-finder is fo pass upon the credibility of an ordinary witness on
the stand. Generally, the trial judge is expected to defer to the
expert's assessment of what data is reasonably reliable. For
instance, “im]Jedical records are the quintessential example of the
type of facts or data reasonably relied upon by experts in the field

of medicine.”

The second mandate under section 490.065.3 requires the trial
judge to look beyond the expert's testimony that his or her reliance
on certain facts and data are reasonable due to the general standard
of the expert's field. The trial judge must then ensure that the facts
and data are otherwise reasonably reliable. “It is only in those
cases where the source upon which the expert relies for opinion is
so slight as to be fundamentally unsupported, that the finder of fact

may not receive the opinion.”

Goddard v. State, 144 S.W.3d 848, 854 (Mo. App. S.D., 2004) (internal Vcitations omitted).

Magruder argues that its experts’ testimony about their conversations with Greiwe should
be admitted because experts in the field of blasting rely on conversations with witnesses or
others involved in the blasting from which a complaint arises. Thus, such conversations are “of a
type reasonably relied upon by experts in their field.” Further, it argues, the iﬁformation is
“otherwise reasonably reliable” because GreiWe géve the identical information to both Worsey |
and Henderson in two separate converséti_oﬁs. The Sewer Board counters that neither Henderson
nor Worsey offered any evidence that Greiwe was either a witness or even at the blasting site

when Kolb’s blasting ruptured the water main, and that Greiwe, as an employee of Kolb, could

not be considered an objective witness.

We agree with Magruder that experts in the ﬁeld of blasting might reasonably rely on

witnesses” verbal reports of an incident. But we also agree with the Sewer Board thata
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conversation with a supervisor of the blasting company that caused the damage, who was not
himself an eyewitness to the blast, and who did not provide further details as to how he formed his
own conclusions, is not a sufficiently “otherwise reasonably reliable” source under § 490.065.3.
We sustain the Sewer Board’s objection and exclude this testimony.

Nonetheless, as our findings of fact reflect, there is other evidence in the record sufficient
to find that the water main that ruptured near Mexicali Blues was in the block movement zone of
the blast that ruptured it. Thomas Powers, a MbDOT field inspector, stated in an affidavit that
excavation “approximately 30 or more feet away from the blast site”'® revealed the damage to
the pipe and its encasement. There is no evidence in the record indicating whether “30 or more
feet away” was outside the blast zone. Even if it was not, Powers’ statement cieaﬂy did not
mean to indicate an exact measurement, Moreover, Henderson testified to his conclusion that the
water main fell within the block movement zone not only on the basis of his conversation with
Greiwe, but also from studying the GPS coordinates in the blast report and maps provided from
David Dressler’s deposition. The shot report, which states, “broke a water main, didn’t know it
was there,” does not state that the pipe was in the block movement zone, but implies that the
cause for the rupture was that the blaster did not know the location of the pipe. David Dressler,
the Sewer Board’s expert, agreed with this conclusion.” If the cause for the rupture was that the
blaster did not know the pipe “was there,” the logical inference is that the pipe was in the block

movement zone. Finally, all experts, including the Sewer Board’s, agreed they had never seen

an underground pipeline break simply due to vibrations.

I8 '
BP 156at 2.
' The Sewer Board, in its reply brief, states that David Dressler did not make such a statement. His

testimony at hearing on this point was unclear, but he agreed with this proposition in his deposition. See App. 65 at

235,
30



Although we exclude the hearsay testimony from both Henderson and Worsey regarding
Tom Greiwe’s statements, we nonetheless conclude the water main near Mexicali Blues ruptured
after a blast because it was in the blast’s block movement zone.
B. Burden of Proof
In 2008, § 444.773.4 stated: “In any hearing held pursuant to this section the burden of
proof shall be on the applicant for a permit.” Despite this, in its 2008 decision the LRC allocated

the burden of proof to the Petitioners in this case. The court of appeals, in reversing the LRC’s

2008 decision, stated:

The [LRC}’s statements are contrary to the plain language of
section 444.773 and 10 CSR 40-10.080(3)(B). Petitioners bore
only the burden of producing sufficient scientific evidence to
establish an issue of fact that the permitted quarrying operations
would impact their health, safety, or livelihood. As the applicant,
Magruder bore the burden of persuading the [LRC] to rule in its
favor by proving that the impact from the permitted quarrying
operations would not unduly impair Petitioner’s health, safety, or

livelihood.

Lake Ozark;, 326 S.W.3d at 44.
The sentence allocating the burden of proof was removed from § 444.773 in 2011, and

the statute is now silent on that issue. The LRC’s regulatioﬁ, however, has not been rescinded.
In this case, Magruder initially argued that the statutory change signaled the legislature’s intent
to place the burden of proof on the Petitioners. Magruder changed its posiﬁon during the course
of these proceedings, however, and all parties now agree that, in accordance with 10 CSR 40-
10.080(3)(B), Petitioners be;;u‘ the burden of production and the Applicant subsequently bears the-
burde# of persuasion. |

Regulations promulgated pursuant to statutory authority have fhe force and effect of law,

Killion v. Bank Midwest, N.A., 886 S.W.2d 29, 32 (Mo. App., W.D. 1994). Thus, despite the
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statutory change in 2011, we agree with the parties and apply the burdens of production and
persuasion in accordance with the LRC’s regulation.

The burden of production is the burden “of establishing an issue of fact regarding the
impact, if any, of the permitted activity on [his/her] health, safety, or livelihood.” 10 CSR 40-
10.080(3XB). The “impact to the petitioner’s health, safety, and livelihood must be within the
authority of an environmental law or regulation administered by” the DNR. 10 CSR 40-
10.080(2)(B). If the petitioner carries its burden of production, the burden then shifts to the
permit applicant to refute the evidence. “To satisfy the burden of persuasion, the applicant must
prove, by competent an& substantial scientific evidence, that the petitioner’s health, safety, or
livelihood will not be unduly impaire&” by the permitted activity. Lake Ozark, 326 S.W.3d at 44
(citing 10 CSR 40-10.080(3)(B) and (D)). The court in Lake Ozark further distinguished
between the burdens of proof and production by citing Black’s Law Dictionary:

[ TThe hearing petitioner has the initial burden of production, that is,
the “duty to introduce enough evidence on an issue to have the issue
decided by the fact-finder.” BLACK’S LAW DICTIONARY 223
(9™ ed. 2009). .. If the petitioner produces sufficient scientific
evidence of the impact of the permitted activity under this standard,

the applicant must then satisfy the burden of persuasion, which is the
“duty to convince the fact-finder to view the facts in a way that

favors that party.” BLACK’S, supra at 223.

Lake Ozark, 326 S.W.3d at 43-44.
C. The LRC has the authority to impose conditions on the Permit. |

On May 14, 2013, the Missouri Court of Appeals, Eastern District, issued a decision in
Saxony Lutheran High School, Inc. v. Missouri Department of Natural Resource.s'_, Case No.
ED99038, 2013 WL 1966387 (Mo. App., E.D. May 14, 2013). Saxony Lutheran High School

filed a motion for rehearing or transfer in the Court of Appeals on May 28, 2013 that has not yét

been disposed.
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On June 3, 2013, the Sewer Board filed a supplemental briefing concerning the effect of

that ruling on the case before us. On June 19, 2013, Magruder filed a response to the Sewer

Board’s suppiemental briefing.

In Saxony Lutheran, the court determined that the LRC had the authority to impose a
condition on a peﬁrﬁt to operate a limestone mine before it approved the application. While the
quarry’s application was pending, a newly enacted law took effect ;equiring a 1,000-foot buffer
between a mining area and a school. Id. at *1. The quarry’s application had specified a 55-foot
buffer. 14 The LRC allowed the quarry to revise its mine plan during the hearing process to
conform to the new law. Jd. On appeal, the circuit court ruled that the LRC lacked authority to
condition approval on a revision to the mine plan submitted for the purpose of bringing the mine
plan into statutory compliance. /d at *2. In other words, the LRC had authority to approve or
deny a permit application, but not to conditionaﬂ& approve one. The appeals court reversed this
decision.

The Sewer Board attempts to limit the holding to the specific facts of that case — a newly
adopted statute that created a statutory prohibition to the mine plan and the agreement by the
applicant to revise its application. There is language tﬁ that effect in the opinion: “An even
narrower issue is presented here: that is, whether the [LRC] may condition approval specifically
by requiring a modification to the mine plan that would bring the proposed operation into
compliance with existing law.” Id at *3. But there is much more to the opinion,land‘we do not
read Saxony so narrowly. The court of appeals emphasized the difference between the LRC and
other DNR commissions, stating that Saxony’s reliance on Mueller v. Missouri Hazardous Waste

Management Comm’n, 904 8.W.2d 552 (Mo. App., S.D. 1995), was misplaced:
r

[T]he power to modify a permit after it has been issued is different
than the power to impose a condition on a permit as part of the
process of initial approval. Here, we are not concerned with
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whether the Commission has the power to modify a permit after it
has already been issued. The HWMC’s role in the hazardous
waste permitting process (as well as the roles of the commissions
compared to the HWMC in Mueller) is different than the
Commission’s role under the Act regarding surface mining
permits. The HWMC considers permits that have already been
approved on appeal, whereas the Commission, in the context of
applications that are contested by third parties, passes on the
permit apphcatmns in the first place.

Id at *3. Because the LRC’s role in the permit approval process was different from that of the
other DNR commissions, the court found that the danger that formed the basis for the Mueller
decision — that of undemmining public involvement in the permit approval process by allowing
post-approval revisions — did not exist in the LRC permit approval process. Id. at *8.

The court also found that the en_abling language authorizing the LRC to “{e]xamine and
pass on all applications,” §§ 444.767(3) and 444.801(3), RSMo 2000, was broader than other
DNR commissions’ authority to review DNR decisions to grant or deny permit applications. /d.
at *3. It compared the LRC to DNR agencies that issue permits, all of which have some
provisions for issuing conditional permits. “[W]e have no reason to believe the legislature

intended [the LRC] to be the only permit-granting entity without power to impose conditions on

such permits during the process.” Id. at ¥6. Quite simply, other DNR commissions review

DNR’s permit decisions; in the case of an LRC permit, the LRC makes the decision and can

place conditions on the permits it issues.

The reasoning in Saxony Lutheran is persuasive. The LRC should have the authority to
impose conditions on the granting of a permit.

The Joint Sewer Board argues that to add such conditions would deprive it of the
opportunity to present evidence regarding the impact of the new conditions. To the contrary, the
majority of ‘the conditions we recommend adding to the permit appear in Magruder’s blasting
plan, which has been known to all the petitioners in this case since 2008, and were discussed at
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length at the hearing. The others were also discussed extensively at the hearing, and are
recommended for the purpose of providing greater, not lesser, protection to the sewer system.
We note that the Sewer Board, by adopting an all-or-nothing approach in this case, essentially
deprived itself of the opportunity to engage in the process of developing these safeguards. But
that was its choice. ‘ | | |

The Sewer Board also complains that the blasting plan was not part of the permit
application and was not enforcéable. Although no government agency enforces blast plans per
se, By conditioning the permit on Magruder’s adherence to the blast plan and other safety-
enhancing conditions, those provisions will be enforceable by the LRC pursuant to § 444.787.

We believe the LRC has the authority to impose and enforce conditions on the permit,
and we recommend that the LRC grant the appliéation for the permit with conditions as set forth

at the end of this recommended decision.

II. Health, Safety or Livelihood of an Interesfed Party

Petitioners argue that the operation of Magruder’s quarry at the proposed quarry site

would unduly impair their health, safety, or livelihood. Because the various petitioners presented

different arguments as to how the operation of the quarry could affect them, we address the

arguments by petitioner below.
A. The Sewer Board

The Sewer Board makes two primary arguments: that the impact of Magruder’s activities
on the plant would unduly impair the health, safety or livelihood of the citizens it serves, and that
the impact on the sewer lt;nes running through the proposed quarry site would do the same. We
examine each to determine whether the Sewer Board has met its burden of production on the |

issue, then whether Magruder has successfully met its burden of persuasion to show that its
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operations at the proposed quarry site will not cause undue impairment of the health, safety or

livelihood of the petitioners in this case.
1. The Plant

The plant property is located directly adj acent to the proposed quarry site. The Sewer
Board argues that at its closest point, the proposed quarry could conduct mining operations just
50 feet from the plant and equipment, and that the activities associated with the quarry operation
would unduly impact the operation of the plant.

The Sewer Board’s a.rgumenf on this point is misléading. It is true that its property and
the proposed quarry site are adjacent to one another. It is also true that Magruder’s blast plan
calls for a 50-foot setback from the property line. This does not mean that Magruder could blast
50 feet from the plant, however. The plant is situated in the middle of its 45-acre property, not at

the very edge. Even if Magruder blasts right up to its 50-foot setback, the blasting would be

approximately 650-700 feet from the plant.?

The Sewer Board also claims that if excessive vibrations caused the slew valves in the
concrete oxidation basins to become unseated, sewage would leak from the ditches and it would
be difficult and time consuming to find the source of the leak. It also relies on Magruder’s
blasting events in 2008, apd claims they actually caused the UV system to shut down. A
malfunction of the UV system would cause the sewer plant to be out of compliance if not
promptly resolved because the resulting effluent discharged would not meet DNR standards.

To support these claims, the Sewer Board produced testimony from .Gary Hutcheraft, the
- plant operator, and its expert, Dayid Dressler, about the slew valves, the operation of the UV

system, and the reaction of the UV system to Magruder’s blasts in 2008. Hutchcraft claims that

. when Magruder blasted in 2008, he felt the vibrations and felt the oxidation ditch basins vibrate;

2 Dressler Consulting Report, 3/19/08 at 5 (Ex. BP 23)..
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he saw fly rock overhead; and shortly afterward the UV system experienced a shutdown. David
- Dressler opined that the 2008 blasting “caused the UV to shut down and [if] had to be reset.””'
Magruder attacks the quality and speculative nature of the Sewer Board’s evidence by pointing
out that the plant operator is not an expert and knows little abﬁut blasting, and that the Sewer
Board’s expert who testified on this issue, David Dressler, is neither an engineer nor a certified
blaster. Magruder argues, therefore, tﬁat neither person’s testimony meets the standard of

competent and substantial scientific evidence, so the Sewer Board did not meet its burden of

production on this issue.

“Competent evidence is relevant and acﬁnissibie evidence that can establish the fact at
issue.” Missouri Real Estate Appraisers Comm’nv. Funk, 306 S.W.3d 101, 106 (Mo. App.
W.D. 2010) (quoting Martin Marietta Materials, Inc. v. Bd. of Zoning Adjustment of Cass
County, 246 S.W.3d 9, 11 n. 3 (Mo. App. W.D. 2007)). “Substantial evidence is competent
evidence which, if believed, would have probative force upon the issues.” Jd. No Missouri case
or statute defines “scientific evidence,” but a legal dictionary defines it as “fact or opinion
evidence that purports to draw on specialized knowledge or to rely on scientific principles for its
evidentiary value.” BLACK’S LAW DICTIONARY at 639 (9% ed. 201 1).

Hutcheraft’s testimony was not based on “scientific principles,” but it would ﬂy in the
face of common sense to discount his actual, on-site observations that were contemporaneous

with Magruder’s 2008 blasting at the proposed quatry site. Observation is, after all, part of
scientific method.?* More to the point, however, Hutcheraft’s empirical evidence was supported

by the Sewer Board’s expert, David Dressler. Magruder attacks Dressler’s qualifications in the

areas of blasting and engineering. But his testimony clearly “purported to draw on specialized

21 .
Tr. 557. _
" 2 See BLACK’S LAW DICTIONARY, 9® ed., at 1463 (the “scientific method is an analytical technique
by which a hypothesis is formulated and then systematically tested through observation and experimentation™).
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knowledge or to rely on scientific principles.” We conclude that the Sewer Board met its burden
to establish, by competent and scientific evidence on the record, an issue of fact as to the impact

of blasting on the plant.
Having determined that the Sewer Board met its burden of production, we summarize its

position on the potential impact to the plant as follows:

Blasting produces vibrations. The vibrations could be significant enough to
unseat the slew valves in the oxidation basins, causing them to leak. Any such
leak would be difficult to detect and would meanwhile cause environmental
damage. It would require the Sewer Board to drain the oxidation ditches to search
for the leak. Furthermore, the UV system is very sensitive. Blasting vibrations
not only could, but have disrupted its operations, causing a partial shutdown one
time and a complete shutdown another time. Any such shutdown, if undetected,
would cause the effluent from the plant to not be fully disinfected, and the
resulting effluent discharged into the Osage River might fail to meet DNR

standards.

As discussed above, there is support in the record for the Sewer Board’s position. But we

find Magruder’s evidence that its operations will not cause undue impairment to the plant more

convincing. Magruder produced considerable evidence about the strength of potential vibrations

at the sewer plant and the resistance of both above-ground and underground structures to the size

of blasts anticipated by the blast plan.

The Sewer Board’s concern about the slew valves is almost entirely speculative. The
plant is an above-ground structure. It will be monitored by a seismograph, and blasting

vibrations may not exceed the limits set forth in the Blasting Act. The slew valves in the

oxidation ditches are undcrground. As underground structures, they are more tolerant to blasting
vibrations than above-ground structures, Although the Sewer Board’s experts agreed with

Hutchcraft that the valves were a concern, they presented no scientific evidence to support this

point.
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Likewise, there is no evidence that the clay tile pipe discovered in November 2008 on the

plant property broke as a result of any blasting activity. Even Hutchcraft admitted it could have

broken simply because it was old.

The concern about the UV system is more substantial. The Sewer Board’s evidence is
that Magruder’s blasting in 2008 twice disrupted the operation of the UV system, once entirely
knocking it offline. Magruder produced evidence that it had monitored the blasts and that the
seismograph readings proved that the vibrations from the blasts were so low they could not have
had the reported effect, and its experts testified accordingly. The data is missing, however, for
September 19, 2008, the date of the UV plant’s total shutdown. Moreover, it is difficult to

discount the testimony of Gary Hutchcraft, the plant manager, who was on site at the time of the

2008 blasts. Magruder again argues that we should not consider Hutcheraft’s testimony because
it is not “competent and substantial scientific evidence,” in that Hutchcrafi has no training or
experience in blasting, and is not qualified to render an opinion on whether Magruder’s blasting
caused the UV system to lose power. But David Dressler opined that the 2008 blasting “caused
the UV to shut down and [it] had to be reset.” Tr. 557. For the reésbns discussed previously, -
therefore, we consider this evidence.

We conclude that there is competent and substantial scientific evidence that blasting at
the proposed quarry site has the potential to disrupt the operation of the UV system. This is not
the end of the inquiry, however. We must also determine whether such disruption will cause
undue impairment of the health, safety or Iivélihobd of the petitioners in this case. “Undue”
means “e:_cccssive or unwarranted.” BLACK’S LAW DICTIONARY, 9™ ed., at 1666, We
conclude it will not.

Plant employees regularly inspect and perform maintenance on the UV system, including
replacing its light bulbs on a regular basis. In fact, the evidence shows that replacement of light
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bulbs is routine and common. Since 2008, a new warning system has been installed at the plant,
which alerts personnel of a shutdown in one and a half ininutes. It takes about five minutes to
reset the system, and that is not énough time to compromise the quality of the effluent so that it
fails to meet DNR s standards.

The Sewer Board argues that if all the bulbs shorted out and there were not enough
replacements on hand, the UV system could not operate, and the effluent from the plant would
not meet DNR’s standards. This problem has a simple solution, which is to maintain a sufficient
supply of bulbs for the system to replace all of them at once should it be necessary to do so. This
precaution seems prudent for reasons beyond the scope of this case; for example, massive bulb
failure could be caused by a severe weather event. It is not an undue burden on the Sewer Board.

While it is prudent for the Sewer Board to keep an adequate supply of replacement light
bulbs so that it can replace them all at once if necessary, if Magruder’s blasting causes frequent
or massive outages, Magruder should not only bear the cost to replace the bulbs and any other
repairs, but should also be required to take measures -to reduce the impact of its blasting on the
UV system. Such measures would require the parties to work cooperatively. If they cannot do
so, the Sewer Board should notify the LRC of problems related to the UV system and the LRC
should require Magruder to modify its blast plan to reduce or eliminate the impact of its blasting
on the UV system.

In addition, Magruder plans to conduct about 30 blasts per year and for the quarry to
operate only from 8:00 to 5:00 on weekdays. It should be a simple matter for Magruder to
provide advance notice to plant personnel of when it intends to blast, and this should be a
-condition on the permit.. Plant personnel may then. inspect the UV system to determine whether

it has experienced any malfunction that can be attributed to the blast.
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2. The Sewer Lines
The Sewer Board points out that approximately 1.5 million gallons of raw sewage per

day flows through the two force main sewer lines that run through the proposed quarry site. I
either ruptured, the City would have to choose between allowing the sewage to flow untreated
into the Osage River, or shutting down the system and allowing sewage to back up through
inflowing lines, Iiﬁ'statioﬁs, and ultimately into businesses and homes. It argues that the
_environmentai damage and economic damage would be catastrophic, and would pose an
immediate health risk to residents and visitors. In particular, it focuses on three potential risks to
the sewer lines:

e Blasting vibrations associated with a quarry operation could rupture the lines or loosen
the line joints, causing the lines to leak raw sewage.
Blasting vibrations associated with the quarry operation could cause settlement of the line
bedding, creating a void around the lines and causing them to rupture.
Heavy trucks crossing over the lines or rock stockpiled on top of the lines could cause the

lines to collapse under their weight.

Part of the Sewer Board’s evidence consists of similar events that have happened in the
past. In the mid 1990s, a 16-inch PVC force main sewer line ruptured on the site of a former
quarry operation after rock was stockpiled on top of the line. In 19'99,' excavation around an 18-
inch PVC force main sewer line caused the line to rupture after rock settling away from the line
caused a change in pressure surrounding the line. In 2008, a sewer line was broken by heavy
| equipment. In the Mexicali Blues incident, a water main and a sewer line ruptured after nearby
blasting.

Magruder again counters that the Sewer Board has raised no more than hypothetical

concems about the environmental and economic impact that a rupture of the sewer lines would

41



have on Osage Beach, and that it has “failed to produce any evi&ence, let along competent and
substantial scientific evidence, that Magruder’s quarry activity would in fact rupture or damage
the sewer lines at issue.”? It points out that the City of Osage Beach is not a petitioner in this
case, and that the Sewer Board lacks standing to raise concerns about the impact of a-sewage
system failure on the City or its non-petitioner businesses and citizens. It repeats its attack on the
reliability of the Sewer Board’s expert and contends that the Mexicali Blues line breaks are not
predictive or relevant because the blasting there occurred within the block movement zone,
whereas the location of the sewer lines in the proposed quarry site is known and the lines will be
avoided. It points out that no expert who testified in this case — including the Sewer Board’s —
had ever seen blasting vibrations damage a buried pipeline. Thus, it argues that the Sewer Board
did not meet its burden of production.

Once again, we disagree and find that it did. It is true that a great deal of the evidence
and testimony the Sewer Board presented ﬁzay be summarized as: “accidents happen and the
stakes are simply too high,” whereas some of the leading experts in the field of blasting testified
on behalf of Magruder. But the record is not devoid of competent and substantial scientific
evidence establishing the Sewer Board’s concerns as issues of fact. Most notable and credible is .
* the evidence provided by Donald Dressler at the 2008 hearing.

Donald Dressler testified that Vibrations over a long period of time could cause the pipe |
materials to weaken and the PVC pipe joints to weaken and leak. He also testified that increased
loads from quarry trucks or stockpiling of material on the sewer easement could also weaken the
pipés or cause further settling of the pipes and their bedding material, either of which could
cause pipe failure. Donald Dressler acknowledged that RI 9523 was considered authoritative,

but he opined that it had limited application in this case because the conditions studied in

B Magruder’s Proposed Findings of Fact and Conclusions of Law (“Magruder Brief™) at 46,
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RI 9523 were different from those at the proposed quarry site. Furthermore, because Donald
Dressler knew of no studies of the durability of ductile iron pipe and the type of PVC pipe at the
proposed quarry site, he opined that no level of vibration to the pipes was acceptable. At the
2012 hearing, David Dressler echoed some of these opinions, and also gave his opinions on the
cause of the Mexicali Blues pipe failure.

The Dresslers’ testimony is sufficient to meet the Sewer Board’s burden of production.
Again, however, we find Magruder met its burden to persuade the LRC that the blasting at the
proposed quarry site will not pose undue risk to the sewer lines that run through the property.

Of the concerns expressed by the Sewer Board, the first is the easiest to address.
Magruder plans to use a conveyor system rather than trucks to transport material on the property.
It also has stated that if truck transport is needed, it will engineer a proper crossing similar to the
crossings utilized by Osage Beach when public roads cross over buried utilities. It has already
bonstructed a level pad for stockpiling rock that does not transverse the sewer line easement.
These measures offer sufficient safeguard against that risk.

The risk associated with blasting vibrations is more difficult to address. The authors of
R19523 concluded that the primary risk to pipelines comes from ground rupture and movement
of fractured rock into the pipe at high velocity rather than vibrations per se. In other words, if a
pipeline is in thé block movement zone, it stands a good chance of rupture or dainage, but not if
it is outside that zone — even if the vibrations are very strong. The researchers found no
pressurization failure or permanent strains even at vibration amplitudes of 600 mm/second, or
23.6 inches per second.‘ However, they recommended that 125 mm, or 4.92 inches per second

“is a safe-level criterion for large surface mine blasts for Grade B or better steel pipelines [and]

43



! ;

SDR 26 or better PVC pipe.”* Magruder’s blast plan includes seismographic monitoring of
blasting vibrations over the sewer lines and observation of the recommended 4.92 inches per
second limitation. The Sewer Board argues that RT 9523 cannot be relied on here because the
pipelines studied were of different materials (steel vs. ductile iron, and differing grades of PVC)
and because the topography of the proposed quarry site (rocky) is different from that of the study
site (clay-soil over shale). Donald Dressler opined that there was no safe level of .vibration for
ductile iron pipe, simply because that had not been studied, and that the PVC pipe at the
proposed quarry site was of a lower grade than the RI 9523 site, so it could not be compared.

We acknowledge these differences, but we nonetheless find the testimony of Magruder’s
experts regarding the pipelines” ability to withstand blasting vibrations to be more convincing,
First, the “no tolerance™ theory posited by Donald Dressler simply imposes an unrealistic
standard not supported by any other evidence in the case, including the test{mony of David
Dressler. While ductile iron is not the same material as stainless steel, and the grades of PVC
may vary somewhat, all the experts who testified in 2012 believe RI 9523 sets standards
applicable to most buried pipelines, all agree that blasting near buried pipelines is common, and
none has ever seen a pipeline damaged by blasting vibrations. Second, although David Dressler
testified that there was a difference between the topography involved in the R 9523 study and
the topography at the proposed quarry site, he admitted that the Magruder site was actually
“mofe tolerant of vibrations than the property in the study.”*

Thus, the incidents of damage to pipelines cited by the Sewer Board are cause for
caution, but not outright denial of the permit expansion. Such incidents may be prevented by

careful blasting, follow-through by Magruder of its expressed intentions, and observation of the

24 App. 42 at 36.
% 1y, 674.
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blast plan. For example, Magruder does not plan to stockpile rock or drive trucks over the sewer
easement. As to the latter, it represents that if it does, it will engineer a proper crossing to handle
the weight. This requirement should also be 'incorporaxed into the permit conditions.

Furthermore, because the location of the sewer lines through the proposed quarry site is
known, there should be little to no risk of direct damage from heavy equipment such as a scraper
or bulldozer, as in the 20.08 incident. And there is no evidence that the topography near the
sewer lines is karst, with the danger of sinkholes that could render the lines and their bedding
more unstable.

The one piece of evidence that remains troubling is the sewer pipe that broke near the
water main at Mexicali Blues, discovered about two weeks after the water main broke. The
sewer line was about 150 yards from the water main, which would be well beyond any blast
zone. There is only circumstantial evidence that the same blast damaged both pipes, but there is
also no evidence to the confrary in the record. If a blast could cause a sewer pipe 150 yards
away to rupture, it stands to reason that continued blasting 150 feet away could do the same.

This is the only evidence in the record, however, that suggests that vibrations from
blasting outside the block movement zone can damage a buried pipeline. One swallow does not
a summer make. Given that every expert in this case agreed they had never seen such damage
occur, we cannot rely on it to establish “undue” impairment to any petitioner’s health, safety, or
livelihood.

While we conclude that Magruder has met is burden of persuasion, it is inappropriate to
simply dismiss the Sewer Board’s concerns. As anyone who has ever lived near water or sewer
pipes knows, j)ipes are subject to failure. Water-mains break. Metal corrodes. Continual . .
vibration loosens joints and weakens metal. These things happen whether or not pipes are close

to blasting sites. The pipelines in the sewer system will not last forever. Eventually some will
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fail, whether next to an Qrwrgting quarry or not. But common sense suggests that repetitive
blasting nearby could make ﬂze pipelines fail faster. This concern is s:o unguantifiable, however
- and it has not been quantiﬁed by the evidence in this case — that it is not enougﬁ to make the
case o deny the permit application. We note, however, that Worsey suggested a method to

monitor the pipes for strain at the 2008 hearing:

It also would be prudent to uncover a section of the pipeline and
install some circumferential measuring strain gauges to determine
the actual stresses placed on the pipelines in a similar manner to
the USBM study. This would give a direct measurement of the
strain caused by the blasting. Ground vibrations themselves do not
directly cause damage. It’s the strains developed due to the ground
vibrations. And this is an engineering thing, concept. It’s not
necessarily stress; it’s the amount of strain. It’s how much you
bend or pull or compress something that causes it to fail. And this
would actually be a direct measurement of that.[*°] _

Because neither party mentioned this possibiﬁty at the 2012 hearing, this suggestion has
not been included in the list of permit conditions recommended at the end of this recommended
decision. It is included here, however, as an additional potential safeguard for the LRC to
consider. If it does so, we note that although Magruder should beaf the cost for such a measure,
it would logically be a cooperative endeavor between Magruder and the Sewer Board (or the
City of Osage Beach, which actually owns the lines).

As to the final issue raised by the Sewer Board, the concelﬁs about the fly rock were
expressed primarily as dangers to the overhead utility lines. AmerenUE, the electricity service
provider at the proposed quarry site, is not a betitioner in this case.

Undue Impairment
The Sewer Board makes one more argument that should be addressed. It agrees that

“undue” means “excessive or unwarranted,” but extrapolates the following argument from that

- meaning;

26 Worsey, 8/23/08 at 158-59.
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Accordingly, any analysis regarding whether Petitioners’ health,
safety or livelihood will be unduly impaired implicitly requires
some balancing between the relative importance of the activities
sought to be permitted and the impact those activities will have on
Petitioners. If the permitted activity is vital to the community or to
the viability of applicant’s business as 2 whole, then a greater
impact may be warranted. Conversely, if the permitted activity
provides no discernible benefit, then any nngact to Petitioners
would be disproportionate or unwarranted.[*']

The Sewer Board is arguing, in essence, that the activity for which Magruder seeks a
permit — quarrying limestone at the proposed quarry site — is not vital to the community or the
viability of Magruder’s business as a whole, while the potential harm to the sewer system is
great. Hence, the permit application should not be granted. It buttresses this argument with
excerpts from depositions that purport to show that Magruder has other sources from which to
derive limestone to meet current business demand, and that the new quarry is therefore not
necessary to its business. Hence, the balance tips away from Magruder and toward the Sewer
Board.

We agree with the Sewer Board that the Land Reclamation Act calls for a balancing of
intércsts; this is explicitly set forth in § 444.762. But the balancing does not turn on the relative
importance of the interests of applicants and other interested parties. The balance that the LRC
is instructed to achieve is between surface mining of minerals on the one hand, and reclamation
of the land disturbed by such surface mining on the other. Furthermore, the policy of this state is
to “establish recreational, home and industrial sites, to protect and perpetuate the taxable value of
property, and to protect and promote the health, safety, and general welfare of the people of this

state.” Section 444.762. This statute suggests that the general assembly wants to achieve both

such goals, not to force a-choice between one or the other.

¥ Sewer Board’s Proposed Findings of Fact and Conclusions of Law at 51.
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If Magruder develops and operates the quarry, it will have established an “industrial site”
and presumably, will have increased the taxable value of the proposed quarry site. With proper
precautions, this can be done in a manner that protécts surrounding homes and businesses and
perpetuates their taxable value, and does not unduly impair the health, safety, and general
welfare of the petitioners in this case. The appropriate meaning of “undue” in this context is
simply the plain definition from the dictionary: excessive or uﬁwarranted. We are convinced the

quarry can be operated safely, so any ﬁnpainnent is not “undue.”
B. Individual Parties

Section 444,773 requires petitioners to meet their burden of production to establish issues
of fact by “competent and substantial scientific evidence on the record.” This is a heavy burden
for individual petitioners to bear. We recall our previous definitions of these terms: Competent
evidence is relevant and admissible evidence that can establish the fact at issue. Substantial
evidence is competent evidence which, if believed, would have probative force upon the issues.

Scientific evidence is fact or opinion evidence that purports to draw on specialized knowledge or

to rely on scientific principles for its evidentiary value.

While we do not in any way discount their concerns, it would be difficult to conclude that
the individual petitioners produced any scientific evidence as defined above. They did, however,
produce some empirical evidence that the LRC may wish to consider. Several of them attended
every day of the 2012 hearing, and their concerns should be taken seriously. Therefore, we
assume for the purposes of the following discussion that they have met their burden of

production, and determine whether Magruder met its burden of persuasion to show that its quarry

-will not unduly impair their health, safety, or livelihood.
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Vicky Stockman
Stockman testified that prior quarry operations near Riverview had an economic impact
on the RV Park. Riverview was not at full capacity and received lower ratings in trade
directories when the quarry was opefating. Both improved when the quarry stopped operating.

Whether or not there was a direct causal connection, we assume that Stockman met the burden of

production to show that the quarry would impact her livelihood.?®
Much of the impact Stockman fears is from the “nuisance” factors that all the individual

petitioners emphasize in their testimony, such as increased noise and dust from the quarry
operations. In response, Magruder established that it has not received an NOV for excess dust
emissions, or any other violation of environmental laws administered by DNR, since the 2008
hearing. Magruder will use dust suppression techniques to mitigate the dust leaving the quarry
site. Noise levels are limited by federal law.” Also relevant, Magruder plans to initiate blasts
only about thirty times per year, and for the quarry to operate only from 8:00 to 5:00 on |
weekdays. It will implement safeguards as outlined in the blast plan and its other procedures
such that the possibility of damage to the sewer lines or the plant is extremely limited.

Magruder met its burden of persuasion that its operations at the proposed quarry site will
not cause undue impairment of the health, safety or livelihood of the Stockmans.

Robert Zawislak

Robert Zawislak testified that he had past experience with an asphalt plant near his home

that caused windborne dust and “grit” to migrate onto his propeﬁy. He testified that his busiﬁess

was impacted when he had to redo several woodworking projects because the dust or grit

;,‘_

% We do not accept Magruder’s argument that the Stockmans would experience no impact because they are
leasing the property and are in negotiations to sell to Gary Prewitt. The value of the RV park is still at issue.

2 Tr. at 620..
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damaged the finish on the product. He failed to link this experience with the operation of the
new quarry except for thé assumption that there would be more dust from its opers;ﬁon.
Even if Zawislak met his burden of production, we agree with Magruder that it met its
burden of persuasion for the same reasons discussed above.
Mike Atkisson
Atkisson testified about the effect that the proposed quarry might have had on his sales in
the subdivision — that its very existence, without regard to factors such as noise and dust, might
affect future sales. He.testified that the development of his subdivision was going well until “the
economy went south”, but that this was the same time that the quarry plans were in the news, and
people asked him how the quarry would affect his subdivision. He stated:
Pve never seen_oﬁe help very much and most times people don’t
come and I’ve never seen on a requirement list for someone to

relocate that I want to be next to a quarry because I want the noise
and dust and vibration and bringing asphalt in because I want to

ook at that every day.[*]
Atkisson admits that there could be other reasons he has been unable to sell property within the

subdivision since 2008. He also admitted that he had no scientific evidence to present regarding
any alleged impact that the quarry might have on his health, safety or livelihood.!
Even if Atkisson met his burden of production, we agree with Magruder that it met its

burden of persuasion for the same reasons discussed above.

John Zawislak _
John Zawislak testified, but added no information from which we could make findings of

fact or even his speculation beyond his assertion that “accidents happen.™2

*Tr. at 1160.
3 Tr. at 1168.
21y at 1177,
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Other Individual Parties

The Joint St;:WCI_' Board argues it has shown that the additional individual parties in the
case who did not testify would also be imbacted in that their health, safety or livelihood will be
unduly impaired by the issuance of the permit. This argument is the same one made on behalf of
all residents in the area — if something goes wrong, the results could be “catastrophic.” We
haye already addressed this argument.

We do not make light of any of the parties’ concerns. The General Assembly has placed
a heavy burden on petitioners by requiring competent and substantial scie_ntiﬁc evidence on the
record of impact on health, safety or livelihood. But the LRC must follow the law as it is

written.
Summary and Conditions that should be placed on Magruder’s Permit

The AHC, as the hearing officer for the LRC, finds that the Sewer Board met its burden
of production as defined by § 444.773 and the LRC’s regulations. The individual petitioners did
not. Howevér, we also find that Magruder met its burden of persuasion that the expanded
permit, if subjected to certain conditions, will not unduly impair the health, safety, or livelihood
of the petitioners in this case. Therefore, we recommend that Magruder’s applicatioh for permit
expansion be granted, subj ept to the following conditions:

1. Magruder must adhere to its blast plan, which is a part of this record as Exhibit App. 7.
Any significant alterations to the blast plan should be filed with the LRC and a copy
provided to the Sewer Board. If smaller blasts, smaller holes, or lesser bench height is
warranted because of concerns about safety or proximity to the sewer system, such

“downward departures” should be allowed without notice.

% Joint Sewer Board Reply at p. 24.
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2. The conditions set forth in the blast plan shall apply to the entire 205-acre mine plan.

3. Blasting shall be confined to weekdays between 8:00 a.m. and 5:00 p.m. Magruder shall
notify sewer plant staff prior to each blast. The Sewer Board shall provide the name of
the appropriate contact person to McDonald.

4. The elevation of the mine floor at the quarry shall be maintained above the sewer lines to
reduce the possibility of ground shifting or block movement in the pipeline area from
blasting.

5. Magruder shall not stockpile rock on or within 150 feet of the sewer line easement.

6. Trucks or other heavy equipment shall not travel over the sewer line easement. If that
necessity arises, Magruder shall consult with the Sewer Board and the City of Osage
Beach to engineer and build a safe crossing over the sewer lines.

7. Magruder shall employ the best available technology for dust suppression and control.

8. Ifthe Sewer Board documents a correlation between blasting at the quarry site and
disruption to the UV system, Magruder shall pay the cost of repairs and shall adjust its
blasts to eliminate or minimize such disruption,

In addition, the LRC could consider whether to require Magruder to offer to engage in a
cooperative endeavor with the City of Osage Beach to install circumferential strain gauges to

monitor the stresses on the pipelines over time. If the City agrees to this measure, Magruder

should bear the cost.
SO RECOMMENDED on June 27, 2013.

P . fou—
KARBN A. WINN

Administrative Hearing Commission
Hearing Officer for the Land
Reclamation Commission
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January 9, 2014

Ms. Melody Rayl, Esq.
Zerger & Mauer

1100 Main Street

Suite 2100

Kansas City, MO 64105

Re:  Magruder Limestone Company, Inc., LRP Permit No. 0086 A1

Dear Ms. Rayl:

In response to your December 31, 2013 letter, enclosed please find a copy of the

September 26, 2013 Land Reclamation Commission meeting minutes that memorialized the
Commission’s adoption of the of the June 27, 2013 Administrative Hearing Commission’s
recommended decision, including the permit conditions as modified by the Commission on the
Magruder Limestone Co., Inc. Permit. Also enclosed is a copy of the June 27, 2013
Administrative Hearing Commission recommended decision. The Commission has no other
responsive records, and this letter serves as formal notice of the Commission’s decision.

If you have any further questions please contact Mr. Daren Eppley, Counsel to the Commission,
at 573-751-3321. Thank you. .

Sincerely,

LAND RECLAMATION PROGRAM

Enclosures

c: Mr. Daren Eppley, Attorney General’s Office
Ms. Julia Katich, Custodian of Records, Department of Natural Resources

O
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MINUTES OF THE
LAND RECLAMATION COMMISSION MEETING
NIGHTINGALE CREEK/LACHARRETTE CONFERENCE ROOM
LEWIS AND CLARK STATEOFFICE BUILDING
1101 RIVERSIDE DRIVE
JEFFERSON CITY, MISSOURI
SEPTEMBER 26, 2013

Chairman Jim DiPardo called the meeting to order on September 26, 2013 at 10:00 a.m., at the
Department of Natural Resources, Lewis and Clark State Office Bulldmg, Nightingale
Creck/LaCharrette Conference Room, located at 1101 Rlvcrs1de Drive, in Jefferson City,
Missouri.

Commissioners Present: Chairman Jim DiPardo; Commissioner Gregory Haddock, Vice
Chairman; Commissioner Leslie Gertsch; Commissioner John Madras; Comrmsswuer Joe
Gillman. Not Present: Commissioner Aaron Jeffries.

Staff Present: Kevin Mohammadi, Program Director; Lauren Cole; Bill Zeaman; Don Cripe;
Beth Aubuchon; Larry Slechta; Teri Bibbs; Rosie Schulte; Tucker Fredrickson; Greg Snellen;
Kurtis Cooper.

Others Present: Daren Eppley, Attorney General’s Office; Van Beydler, Department of Natural
Resources, Division of Environmental Quality Administration; Danny Lyskowski, Department
of Natural Resources; Lorisa Smith, Department of Natural Resources, Division of
Environmental Quality; Llona Weiss, DED, Division of Energy; Steve Rudloff, MLPA; Mike
Carlson, Gredell Engineering; Dewayne Slinkard; Gerald F. Downs; Katharine Penfield; Jane
Hardy; Glen Penfield; Denise LaRose; Len Meier, OSM; Michael Miller; Jim Hardy; Steve
Mauer, Joint Sewer Board; Melody Rayl, Joint Sewer Board; Taylor DeCorrevont, Summit
Proppants; Mark Rust, Summit Proppants; Mark Wintenheimer, Summit Proppants; Gary
Shaver, Quality Structures; Angela Wood, Quality Structures; Jay Dobbs, Polsinelli for
Magruder Limestone; Adam Troutwine, Polsinelli for Magruder Limestone; Chris Thiltgen,
Capital Quarries; Penny Lyons, Osage Beach; Gary Hutcheraft, Alliance Water Resources;
Nicholas Edelman, Osage Beach; Dean Smart, MEC; Howard K. Crites; Rebecca Beasley; Jason
Branstetter, CSC; Toby Carrig, Ste. Gen. Herald.

Appreval of July 25, 2013 Commission Meeting Minutes
Agenda Item #2
Commissioner Gertsch made a motion to approve the July 25, 2013, Meeting Minutes as written,

Commissioner Haddock seconded the motion. The motion passed unanimously.

Adoption of Orders of Rulemaking

Agenda Item #3

Staff Director Kevin Mohammadi presented the Commission with five (5) Orders of Rulemaking
for adoption. These amendments were published in the August 15, 2013 edition of the Missouri
Register. The rules being amended include 10 CSR40-6.030, Surface Mining Permit
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Applications — Minimum Requirements for Legal, Financial, Compliance and Related
Information; 10 CSR40-6.070, Review, Public Participation and Approval of Permit
Applications and Permit Terms and Conditions; 10 CSR40-6.100, Underground Mining Permit
Applications — Minimum Requirements for Reclamation and Operations Plan; 10CSR40-8.030,
Permanent Program Inspection and Enforcement; and 10CSR40-8.040, Penalty Assessment.
Director Mohammadi provided the anticipated schedule for processing the Orders of
Rulemaking. No comments were received and stakeholders were contacted and had no
comments. '

Commissioner Haddock made a motion to adopt the five (5) Orders of Rulemaking that have
been proposed. Commissioner Gertsch seconded the motion. The motion passed unanimously.

INDUSTRIAL MINERALS

Administrative Hearing Commission’s Recommended Decision in Reference to Magruder

Limestone Company. Inc.’s Permit Application
Agenda Item #4

Bill Zeaman, Chief, Non-Coal Unit, presented this matter to the Commission. On June 27, 2013,

Administrative Hearing Commission Hearing Officer Karen Winn rendered her recommended

decision regarding the Magruder Limestone Co., Inc. permit application for a limestone quarry in

Miller County, Missouri. The hearing officer recommended to the Land Reclamation
Commission to issue a mining permit to Magruder with eight (8) conditions and one (1)
recommendation for the Land Reclamation Commission to consider. The Land Reclamation

Program reviewed the recommendation of the hearing officer and recommended modifications to

some of the conditions. The recommendations presented by Bill Zeaman are as follows:
1. All use of explosives shall be specifically planned and monitored by a licensed blaster
under the Missouri Blasting Safety Act and shall only be conducted on weekdays

between the hours of 8:00 a.m. and 5:00 p.m., Central Daylight, unless documented by an

adverse weather condition(s) or any unpredictable hazard. The Permittee shall monitor
each detonation with a seismograph at the closest point to the sewer line easement, the

closest point to the sewage treatment plant on the Magruder property and also the nearest

uncontrolled structure in accordance with Missouri Blasting Safety Act section 11 CSR
40-7.010(9)(G)&(H). All planned detonation of explosives shall not be conducted closer
than 200 linear feet to the nearest easement line of the Osage Beach sewer line easement.

The Permittee shall also satisfy all other applicable requirements of the Missouri Blasting

Safety Act.

The justification for the above modification is that the proposed langunage requires the
permittee to comply with the Missouri Blasting Safety Act that blasting is regulated
under. The 200 feet of buffer to the sewer easement provides additional protection
beyond what was recommended in the blast plan. The seismographs provide a
measurement of acoustic and ground vibrations for the sewer lines, the treatment plant
along with the structure that requires protection, which is the nearest uncontrolied
structure and is practical for enforcing as a condition of the permit,

2. Requirements under condition | shall apply to the entire 205-acre site.
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3. The Permittee shall contact the City of Osage Beach administrator’s office by telephone

24 bours in advance prior to each blast and provide approximate time of detonation.
Telephone contact must be made to a person and not on a voicemail, between the hours
of 8:00 a.m. and 5:00 p.m.

This condition was slightly modified to provide specific time frames for an advance
notice of blasting rather than leaving this condition with a vague interpretation “notify
sewer plant staff prior to each blast”, which could be a week, day or two seconds prior to
detonation. This proposal also puts the responsibility on permittee fo contact the City
Administrator in advance prior to blasting rather than sewer plant staff.

. Condition 4 was modified slightly from the original recommendation staff had prepared
and placed in the packets for the meeting, and was altered to match the original
recommendation of Hearing Officer Tichenor, from the first hearing. The condition deals
with the elevation of the mine floor. The elevation of the floor of the mine (quarry) shall
run at or above the grade of the City of Osage Beach’s sewer line easement as it crosses
the Magruder property, so that no blasting holes will be drilled to a depth that would be
below the elevation of that grade. Permittee shall submit an annual report prepared by a
Missouri registered Professional Engineer to verify compliance with this requirement.

Justification for the above modification is that the proposed language is easier to
understand for all parties and meets the intent of the Administrative Hearing
Commission’s recommendation,

. Permittee shall not pile any rock within 150 feet of the sewer line easement.

This was slightly modified for all parties to understand that no pile of rock will be
tolerated within 150 feet whether the pile of rock is a stockpile or nof,

. Trucks or other heavy equipment shall not travel over the sewer easement line. If that
necessity arises, Magruder shall consult with the Sewer Board and the City of Osage
Beach to engineer and build a safe crossing over the sewer line.

Staff recommendation is not to include this as a condition of the permit because this
condition is between the company and the Sewer Board.

. Magruder shall employ the best available technology for dust suppression and control.

Staff recommendation is not to include this as a condition of the permit because this
activity will be regulated and enforceable under the Missouri Clean Air Conservation

Law,

. If the Sewer Board documents a cotrelation between blasting at the quarry site and
disruption to the UV system, Magruder shall pay the cost of repairs and shall adjust its
blasts to eliminate or minimize such disruption,
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Staff recommendation is not to include this as a condition of the permit because it’s not
feasible for Land Reclamation Program staff to make a determination as to a cause of UV
system disruption and nearly impossible to enforce.

Lastly, the recommended consideration of whether to require circumferential strain
gauges, staff agrees that this recommendation is a good idea for the Land Reclamation
Commission to consider, however, it is between the Sewer Board and Magruder to work
it out if they so choose. In addition, staff remains concerned about compromising the
structural integrity of the sewer line by imposition of such a condition.

As a courtesy, Chairman DiPardo allowed each side five (5) minutes before the Commission.

Steve Mauer, representing Melody Rayl, Penny Lyons, and Gary Hutchcraft and on behalf of the
Joint Sewer Board, addressed the Commission. Mr. Mauer presented maps showing the extent
of the sewer lines of the Joint Sewer Board and the location of the proposed quarry by Magruder
in relation to those sewer lines. Mr. Mauer explained the history regarding the litigation of this
case and stated that 2 of the 5 blasts Magruder has done on the proposed site have damaged the
sewer system. Mr. Mauer stated that Commissioner Winn recommended the conditions on the
permit to protect the Petitioners, who met their burden to show there would be an adverse
impact. Mr. Mauer stated that by removing those conditions, which he doesn’t believe will
really protect the Petitioners as they are meant to do by Commissioner Winn, the protections are
being removed because the conditions staff recommend removing are the very ones meant to
protect the Petitioners. Mr. Mauer stated that if the protections are removed, the permit must be
denied under statute because Magruder has the responsibility of solving the problems, which
they have not done. Mr, Mauer submitted a copy of his PowerPoint presentation for the record.

Mr. Jay Dobbs spoke to the Commission representing Magruder. Mr, Dobbs addressed the
recommendations staff presented to the Commission. He first stated that the evidence supports a
150-foot setback rather than the 200-foot buffer for blasting in relation to the sewer lines, which
is many times over what is actually necessary. The second point Mr. Dobbs made was in regards
" to making telephone contact; he suggested follow-up with a fax if contact is not made, in case
calls from Magruder are not taken. Mr. Dobbs then addressed the comments of Mr. Mauer. Mr.
Dobbs stated that every issue presented during the hearing was resolved. Mr. Dobbs referred to
the blast plan which must be followed and explained that it is a very conservative blast plan. He
also referenced the blasting for the Highway 54 project and stated that there was no damage from
the much larger blasts for that project and the Sewer Board never expressed any concerns with
those blasts. Mr. Dobbs concluded by stating that Magruder has met its burden of proof and it is
time for Magruder to have their permit.

The Commissioners discussed the language for Condition 4. Mr, Zeaman clarified that the grade
of the sewer line easement is at the top of the ground because the actual sewer line depth is not
known in response to a question from Commissioner Gertsch. Commissioner Haddock
suggested the language be changed to include “at the surface” following “The elevation of the
floor of the mine (quarry) shall run at or above the grade of the Clty of Osage Beach’s sewer line
easement as it crosses the Magruder property...” for clarity.
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Commissioner Haddock made a motion to adopt the findings of the hearing officer with the
changes presented by staff and the further change for condition 4 to include the words “at the
surface” following “the Magruder property”. Commissioner Gertsch seconded the motion.
Commissioner Madras commented that this matter has been through multiple analyses and much
of it revolves around responsibility, and he feels that these conditions narrowed the aspects to the
things that are under the jurisdiction of the Land Reclamation Program while other issues are
enforced in different ways but they are addressed. A roll call vote was taken.

Commissioner Madras: yes
Commissioner Gillman: yes
Commissioner Gertsch: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes.

Gary Shaver, Taney County: Update on Consent Judgment and Reguest for a Hearing
Agenda Item #5

Bill Zeaman, Chief, Non-Coal Unit, presented this matter to the Commission. Mr. Zeaman
explained that this issue was tabled by the Commission when it was last brought before them.

A motion was made by Commissioner Gertsch to bring the maiter off the table to open
discussion. Commissioner Haddock seconded the motion. The motion passed unanimously.

Mir, Zeaman explained that the Commission had tabled the matter to allow Mr. Shaver to work

- with Land Reclamation Program staff in order to reach a Consent Judgment to reach compliance.
The Consent Judgment was entered into on July 22, 2013 by the Taney County Circuit Court and
required payment of a $15,000 civil penalty with $8,000 upfront and $7,000 suspended on the
condition Mr. Shaver complies with the implementing laws and regulations, as well as the
Consent Judgment. Mr. Zeaman explained that there have been some issues since the signing of
the Consent Judgment. Mr. Zeaman explained that the $8,000 payment was not received within
the required timeframe and therefore payment of the suspended penalty and $3,000 in stipulated
penalties came to be required. Mr. Zeaman further explained there were several issues with a
blast, including the fact that a seismograph was not used as required by the Consent Judgment
and decimal degrees were not included in the blast log. Mr. Zeaman also noted that the Consent
Judgment was not shared with the blaster and other staff as required by the conditions of the
Judgment. Mr. Zeaman did state that Mr. Shaver has complied with some portions of the
Consent Judgment.

Gerald Downs addressed the Commission in opposition of the permit expansion for Mr. Shaver.
Mr. Downs thanked the Commission for allowing him to speak and identified that he lives in the
Wildemess Club RV Park. Mr. Downs explained to the Commission that following a blast by
Mr, Shaver on June 20, 2012 for which Mr. Shaver received a Notice of Violation, a crack was
discovered on the inside pane of a double-paned picture window in his home. Mr. Downs stated
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that two (2) engineers, including one (1) from the State, have told him the crack is classic air
blast damage. Mr. Downs showed pictures of the damaged window. Mr, Downs also informed
the Commission of a blast on July 12, 2013 that produced dust obscuring the lower portion of the
club. Mr. Downs then showed pictures of burning on Mr. Shaver’s property, which he claimed
could not be natural vegetation because the smoke was too dark and one picture showed an
object that Mr. Downs stated was not vegetation. Mr. Downs went on to explain that Mr. Shaver
has made no offer to fix the damaged window which he believes was caused by Shaver’s blasting
activity and has shown a blatant disregard for the community. Mr. Downs further expressed
concerns with Mr. Shaver mining on unpermitted land over a time period beginning in 2007,
Finally, Mr. Downs requested the Commission deny the permit expansion at this time and
monitor his situation for a couple years on his current site.

Rebecca Beasley addressed the Commission in opposition of the permit expansion for Gary
Shaver. Ms. Beasley showed on the map where her home was located in relation to Gary
Shaver’s property. Ms. Beasley expressed concerns with trash and equipment on her property
that she would like removed. She explained that she did not want to shut him down, and she did
not have any problems with Mr, Shaver, she just wanted it cleaned up. Ms, Beasley also
questioned if this property was truly going to be turned into storage properties as she had been
told in a meeting with Mr. Shaver. Ms. Beasley stated that she had been told it would only take
1-2 years to finish the project. Ms. Beasley expressed concerns with the dust coming onto her
property. She explained the blaster Mr. Shaver uses has been asked multiple times for his
insurance, which he will not provide to anyone. Ms. Beasley stated that she would like a 6-8
foot privacy fence between her property and Mr. Shaver’s. She also requested that the hours of
operation be reduced from seven (7) days a week and not start before 9:00 a.m. on Saturday and
end by 5:00 p.m. Ms. Beasley also stated that she would like to see a permit issued for one (1) to
two (2) years at a time to give Mr. Shaver a chance to put up the warchouse buildings, if that is
his intention.

Following Ms. Beasley, Mr. Gary Shaver addressed the Commission. Mr. Shaver began by
stating that he did not realize the $8,000 penalty would be an issue and showed the
Commissioners the email exchange with Jeremy Knee, Attorney General’s Office, in regards to
payment of the penalty, Mr. Shaver stated that he had been told it normally took the judge 60
days to sign the Consent Judgment, and he would have 30 days from the time the judge signed
before the payment was due. Mr, Shaver stated that he had contacted Mr. Knee regarding the
payment and was told the Judgment hadn’t been signed at that time, and he paid the penalty
precisely when he was told. Mr. Shaver then presented a timeline to the Commissioners
regarding his Land Disturbance Permit and a mining permit. He explained the work he was
doing on the property with cutting and filling and what area he was mining from 2007 to 2012,
when he received a summons from Taney County, Mr. Shaver also went over the timeline for
when he was issued the summons because the Commission had previously asked why it tock so
long to serve him. He explained that on May 16 the summons was issued by Taney County, on -
May 23 the summons was delivered to him, and the very next day he emailed Mr, Robert
Menees requesting an onsite meeting, which was held June 7. Mr, Shaver presented a letter to
the Commission from the closest neighbor of the quarry stating that he has not had any problems
with dust from the quarry. Mr. Shaver also told the Commission that the RV Park has stakes on
his property and that they are planting plants on his property according to a survey from Taney
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County; he also presented pictures of storm-damaged trees that residents of the RV Park have
placed on his property. Mr. Shaver presented information regarding the claim from Mr. Downs
for the broken window. He explained that the violation he received from that blast was because
the person who records the latitude/longitude for the blaster did not get the numbers written on
the paper because he wasn’t there at the time, but they did have it. Mr. Shaver stated that he had
a glass company, Glass Pro, inspect the window and they explained that the tint and other factors
were trapping the heat, and the gap between the panes of glass was an issue. Mr. Shaver
explained that he did a 7-hole blast to build a road to the mine area, but didn’t have a
seismograph because the blaster satd due to the size of the blast it wouldn’t even showupon a
seismograph and it wasn’t required by law. Mr. Shaver stated that he realized after the fact that
he was supposed to have a seismograph set up for any blast according to the Consent Judgment.

Commissioner Haddock questioned Mr. Shaver’s claim that the engineer stated the window was
2,000 meters away, and Mr. Shaver clarified that it was actually 2,000 feet. He further explained
that the back side of the house faces the quarry, and the window that broke is on the front side of
the house. Commissioner Haddock also asked Mr. Shaver about receiving the Consent Judgment
and his use of the term “fine print”. In response to Commissioner Haddock’s question about the
letter from L and D Drilling stating that a seismograph was not required, Mr. Shaver explained
that he had told them only that they had to stay within the law and that they were under a
magnifying glass, but he had not given them a copy of the Consent Judgment. Mr. Shaver stated
that he doesn’t know if he still has received a signed and final copy of the Consent Judgment
from the judge after discussion of the emails between Mr. Shaver and Mr. Jeremy Knee
regarding the payment of the $8,000 penalty. Commissioner Gillman asked Mr. Shaver if he was
currently mining in the permitted area and how much material he had left to mine in that area.
Mr. Shaver responded that he is mining that area and could continue mining that 8-acre area for
25-30 years. Director Mohammadi responded to a question from Chairman DiPardo regardmg
activities allowed under land disturbance permits.

Commissioner Madras made a motion to allow the continuation of mining on the existing § acres
currently permitted and to deny the expansion application. Commissioner Haddock seconded the
motion. A roll cail vote was taken.

Commissioner Gertch: yes
Commissioner Madras: yes
Commissioner Gillman: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes.

Point of Order: It was determined no action was necessary regarding the request for a heanng in
this matter because the permit was denied by the Commission,

Summit Proppants, LL.C, Ste. Genevieve County, Colony Church Site, Proposed Sandston

Mire, Total of 8¢ Acres: Request for a Hearing
Agenda Item #6
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Don Cripe, Environmental Specialist I1f, reported on this Agenda Item to the Commission. On
February 26, 2013 the Land Reclamation Program received a new permit application from
Summit Proppants, Inc. for a sandstone mine in Ste. Genevieve County. The application was
deemed technically complete and the public notice was run in The Ste. Genevieve Herald in
accordance with 493.050 RSMo and certified letters were sent to the proper officials as required.
Based on the definition of contiguous and adjacent, the neighboring landowners were not
required to be notified based on the mine plan boundary. The Staff Director received 12 letters
for an informal public meeting and 9 requests for a formal hearing. Summit Proppants, Inc., held
an informal public meeting on May 21, 2013 with 84 people signing in. Many of the issucs
raised during the informal public meeting were local planning and zoning issues which the Land
Reclamation Program has no authority over. After consideration of issues provided in the letters
and concerns that were raised at the meeting, the Director’s recommendation is to issue the
permit for a total of 80 acres to the new site application, sought by Summit Proppants, Inc., in
Ste. Genevieve County. The Director’s recommendation for approving this new site permit
application is based on the fact that the company has satisfied the requirements for application
completeness and permit issuance. Mr. Cripe explained to the Commission that while organizing
the permit application, a copy of the receipt of certified mail from Summit to the County
Commission could not be located; however, the Ste. Genevieve County Commissioner was
present at the informal public meeting and acknowledged receipt of the letter during that
meeting. Upon discovering it was missing, Summit was contacted and they supplied a copy and
it was confirmed that it was delivered in a timely manner to the County Commission. Mr. Cripe
requested the Commission determine if the petitioners have standing to be granted a formal

hearing.

Denise LaRose addressed the Commission in opposition of the permit for Summit Proppants.

Ms. LaRose expressed concern with the lack of notification due to the 5-foot buffer. Ms. LaRose
explained that she filed bankruptcy last year but decided to keep her house. She stated that she
kept her house because she had planned to find a roommate and board horses, which she would
not have done if she had known about the proposed mine. Ms. LaRose stated that this has
affected her ability to make money, and she has to sell things just to get by to keep her place
because people don’t want to board the horses or live there with the mine coming in. Ms,
LaRose also expressed concern with the safety of pulling out of her driveway due to 18-wheelers
not being able to see her or stop because of the visibility due to a bill. She stated that was the

only way to get into her property.

Jim Hardy addressed the Commission in opposition of the permit for Summit Proppants, Mr.
Hardy thanked the Commission for allowing him to speak. Mr. Hardy explained that he was
there on behalf of his wife, who has restless leg syndrome. He stated that stress and excess noise
aggravate the condition. Mr. Hardy stated that he spoke with one of the principals of Summit
who told him they would be able to hear the back-up alarms from their home. Mr. Hardy stated
that with the projected production levels, there will be 100 passes a day by the trucks. Mr. Hardy
presented the Commission with documents from his wife’s doctors regarding her condition, and
also stated that she sees four (4) different doctors, one (1) of whom specializes in restless leg
syndrome. Mr. Hardy referenced the FTS site in Brewer and stated that he feared the same type

of things would happen to their community as well.
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Michael Miller addressed the Commission in opposition of the permit for Summit Proppants.
Mr. Miller thanked the Commission for the opportunity to present his concerns against Summit
Proppants. Mr. Miller stated that there were areas of the law that have not been complied with.
Mr. Miller stated that his greatest concern was his granddaughter who has various conditions
described as a rare disease. He also presented a Federal Individual 504 Non-Discrimination Plan
to the Commission. Mr. Miller stated that the school sends a teacher to her home, where she is
provided the education that she cannot receive in the school because of her conditions. Mr.
Miller stated that his granddaughter’s home is within 400 feet of the proposed mine site, and
therefore the 1,000 foot boundary from an accredited school is not met. Mr. Miller went on to
say that he has numerous other concerns. The first of these concerns related to the mine plan
boundary being set back five (5) feet from the property boundary. Mr. Miller also stated that the
Department did not receive their certified letter that the county had been sent their letter until
September 13,2013, Mr. Miller stated that this letter must be received prior to the Staff Director
making his recommendation, which was made June 17, 2013. Mr. Miller expressed concern that
the maps submitted did not show utilities nor section, township, and range as required. Mr.
Miller was also concerned that Mark Wintenheimer represented himself as a geologist at the
informal public meeting, when he is not a registered geologist in the State of Missouri. Finaily,
Mr. Miller expressed concern about the maps and mining information being drawn up by a
company that is not registered to do business in the State of Missouri. Mr. Miller submitted a
copy of the 504 Non-Discrimination Plan for the record.

Katharine Penfield addressed the Commission in opposition of the permit for Summit Proppants.
Ms. Penfield stated that her property is right next to the property where the mine is going to be
going in. Ms. Penfield stated that she has COPD and asthma and expressed concern that the fine
sand particles would be breathed in and stay in her lungs. Ms. Penfield further explained that she
has two (2) sons that live on her property and do shift work/night work. She stated that she
doesn’t know how they will be able to get any rest. Ms. Penfield claimed that this business
would not benefit anyone living there. Ms. Penfield and her husband, Mr. Glen Penfield, pointed
out the location of their property on the map to show the Commission.

Mark Raust, one of the owners of Summit Proppants, addressed the Commission. Mr. Rust
explained to the Commission some of the things they did to try to address concerns of the
community. He mentioned actions Summit will take to minimize noise, help with truck traffic,
and safety precautions that will be taken. Mr. Rust explained details of the planned blasting and
pre-blast surveys. Mr. Rust spoke about stream integrity and wildlife impact. Mr. Rust
discussed the US Fish and Wildlife’s recommendation to remove trees during the hibernation
period of the Indiana Bat and explained the tree removal on site following that recommendation.
Mr, Rust also discussed ground-water and the amount of water the operation js planning to use as
well as storage basins and the production well. Mr. Rust then discussed air quality and actions
that will be taken to protect air quality. Finally, Mr. Rust stated that although several residents
have expressed concerns regarding medical issues, Summit has not been contacted by any
physicians for information on the specifics of their operation. Mr. Rust also noted that he has
spoken with Mr. Michael Miller about Summit buying the property and the Millers relocating to
resolve some of the issues, and Mr. Miller has stated that this could be a possibility. In closing,
Mir. Rust stated that they would have an open door policy to address future concems of neighbors
and they will do what they can to minimize any impact.
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Commissioner Gertsch asked Mr. Rust about the map of the mine plan and Mr, Rust explained
the areas that would be mined to begin with and further explained the long-term mine plan and
the areas for stockpiles and the wash facility. Chairman DiPardo asked about the number of
blasts planned and the amount to be produced; Mr. Rust explained that they would probably blast
every other day and they plan to have about 1,500 tons per day of finished project. Mr. Rust also
explained the plans to use a large crusher at a slowed-down speed.

Commissioner Haddock asked Mr. Daren Eppley if Counsel would be able to facilitate with the
explanation of the interpretation of the Federal Non-Discrimination Plan. Mr. Eppley explained
that it appeared Mr. Miller was asking for a buffer from a school, in accordance with the state
statute requiring 2 1,000 buffer from an accredited school [444.771 RSMo]. Mr. Eppley did state
that he was unfamiliar with the plan, which was just received, but that his office would be able to
undertake the review and render an opinion on the Plan. Mr, Eppley also stated that the Plan did
appear to have been reviewed and approved by the Farmington School District.

Commissioner Haddock made a motion to table the matter to an open conference call meeting at
a point set to get information on the non-discrimination plan and see if it would allow standing
for a hearing and make a decision at that time. Commissioner Madras seconded the motion and
amended to have staff look in the other allegations made by Mr. Miller. Commissioner Gillman
questioned from a procedural standpoint if the presence of a school would be considered
standing, or if that would just be covered by the 1,000 foot set-back requirement within the
statute and the permit just couldn’t be issued. Mr. Eppley confirmed that the statute would
control, and it would be a statutory requirement if the home were to qualify as a school. There
was additional discussion among the Commission regarding the issue of standing and the issue of
the 1,000 buffer. Mr. Eppley stated he would provide a status repott in approximately two (2)
weeks in a closed session discussion and action on the permit and hearing request would be done

later at an open hearing.

Commissioner Madras made a motion to meet in closed session for the purpose of discussing
personnel actions, legal actions, causes of actions or litigation as provided for in Section 6106.021
RSMo 2003. Commissioner Gertsch seconded the motion. A roll call vote was taken.

Commissioner Madras: yes
Commissioner Gillman: yes
Commissioner Gertsch: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes.

The Commission adjourned to closed session at 2:45 p.m. The Comimission resumed the open
session at 2:55 p.m.

Commissioner Haddock restated his motion to table the decision to meet in ¢losed session in
roughly two (2) weeks to get more information from Counsel. A roll call vote was taken,
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Commissioner Gertsch: yes
Commissioner Madras: yes
Commission Gillman: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes. Commissioner Haddock reiterated the motion and stated
that following the closed session conference call the Commission would meet either in open
session at a special meeting which the concerned parties would be invited to or at the scheduled
meeting in November for the decision to be made.

Mid America Brick and Structural Clay Products, LLC, Formal Complaint: Failure to
Renew Permit

Agenda Item #7 _

Beth Aubuchon, Environmental Specialist 11, reported on this Agenda Item to the Commission.
The request was for issuance of Formal Complaint #2727 to Mid America Brick and Structural
Clay Products, LLC for failure to renew permit #1068. On July 26, 2013 Mid America Brick
contacted the Land Reclamation Program and stated that the company is in bankruptcy and will
not be renewing the permit due to lack of funds. On July 29, 2013, the Land Reclamation
Program sent Mid America Brick & Structural Clay Products, LL.C a letter suspending its permit
due to their bankruptcy. The letter also explained that on August 1, 2013 the permit expires and
if it is not renewed a Notice of Violation will be issued. Notice of Violation #1068-001 was
issued to Mid America Brick & Structural Clay Products, LLC for failure to renew their permit
on August 1, 2013. Mid America Brick & Structural Clay Products, LLC did not abate the
violation within 15 days as required by the Notice of Violation and staff requested the issuance
of Formal Complaint #2727.

Commissioner Gertsch made a motion to issue the formal complaint against Mid America Brick
and Structural Clay Products, LLC, permit #1068 as recommended. Commissioner Haddock
seconded the motion. The motion passed unanimously.

Summary of Industrial Mineral Bond Release Requests Approved by the Program Director
Agenda Item #8
Larry Slechta, Environmental Specialist 111, reported on this Agenda Item to the Commission.

There was no action required by the Commission, This Summary was provided for the
Commission’s information. The Commission thanked him for his report.

PERMITS, CONTRACTS AND DESIGN

Abandoned Mined Lands Status Update
Agenda Item #9
Greg Snellen Environmental Specialist II, Contracts and Design Unit, reported on this Agenda

Item. There was no action required by the Commission. The Commission thanked him for his
report.
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OTHER

Comments from the Public
Agenda Item #10
There were no additional comments from the public.

CLOSED SESSION

Commissioner Madras made a motion that the Land Reclamation Commission meet in Closed
Session on November 21, 2013, or before if needed, prior to an open meeting for the purpose of
discussing personnel actions, legal actions, causes of actions or litigation as provided in Section
610.021 RSMo, 2003, Commissioner Gertsch seconded the motion. The motion passed
unanimously. Commissioner Haddock was not present for the vote.

ADJOURNMENT OF MEETING

The Meeting adjourned at 3:10 p.m.
Respectfully submitted,

Eﬁﬁé’wﬂd ﬁ&fw
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Jeremiah W, {Jay) Nixon, Governor » Sara Parker Pauley, Director

ENT OF NATURAL RESOURCES

www.dnr.mo.gov

January 13, 2014
Re:  Magruder Limestone Company, Inc., LRP Permit No. 0086 A1

Dear Interested Parties:

Enclosed please find a copy of the September 26, 2013 Land Reclamation Commission meeting
minutes that memorialized the Commission’s adoption of the of the June 27,2013
Administrative Hearing Commission’s recommended decision, including the permit conditions
as modified by the Commission on the Magruder Limestone Co., Inc. Permit. Also enclosed is 2
copy of the June 27, 2013 Administrative Hearing Commission recommended decision. This
letter serves as formal notice of the Commission’s decision.

If you have any questions please contact the Commission at Missouri Department of Natural
Resources, Land Reclamation Commission, P.O. Box 176, Jefferson City, MO 65102.

Sincerely,

LAND RECLAMATION PROGRAM

<7 NMZ

Kevin Mohammadi

Director
KMl
Enclosuores

c: Mr. Daren Eppley, Attorney General’s Office
Ms. Julia Katich, Custodian of Records, Department of Natural Resources
M. S. J. Dobbs, Polsinelli Shughart PC
Mr. Adam Troutwine, Polsinelli Shughart PC
Mr. Robert Zawislak
Mr. Donald Baker

Ms. Judy Taylor
Mr. Michael C. and Ms. Jacqueline Atkisson, MCJK Properties LLC

Mr. Steven Mauer and Ms. Melody Rayl, Zerger Mauer LLC
Mr. Andrew Zawislak

M. John M. and Ms, Marlene Zawislak

Mr. Larry and Ms. Vicky Stockman, Riverview RV Park & Sales

EXHIBIT 6



MINUTES OF THE |
LAND RECLAMATION COMMISSION MEETING
NIGHTINGALE CREEK/LACHARRETTE CONFERENCE ROOM
LEWIS AND CLARK STATEOFFICE BUILDING
1101 RIVERSIDE DRIVE
JEFFERSON CITY, MISSOURI
SEPTEMBER 26, 2013

Chairman Jim DiPardo called the meeting to order on September 26, 20_13 at 10:00 a.m., at the
Department of Natural Resources, Lewis and Clark State Office Building, Nightingale
Creek/LaCharrette Conference Room, located at 1101 Riverside Drive, in Jefferson City,
Missouri. : _

Commissioners Present: Chairman Jim DiPardo; Commissioner Gregory Haddock, Vice
Chairman; Commissioner Leslie Gertsch; Commissioner John Madras; Commissioner Joe
Gillman. Not Present: Commissioner Aaron Jeffries. '

Staff Present: Kevin Mohammadi, Program Director; Lauren Cole; Bill Zeaman; Don Cripe;
Beth Aubuchon; Larry Slechta; Teri Bibbs; Rosie Schulte; Tucker Fredrickson; Greg Snelien;

Kurtis Cooper.

Others Present: Daren Eppley, Attorney General’s Office; Van Beydler, Department of Natural
Resources, Division of Environmental Quality Administration; Danny Lyskowski, Department
of Natural Resources; Lorisa Smith, Department of Natural Resources, Division of
Environmental Quality; Llona Weiss, DED, Division of Energy; Steve Rudloff, MLPA; Mike
Carlson, Gredell Engineering; Dewayne Slinkard; Gerald F. Downs; Katharine Penfield; Jane
Hardy; Glen Penfield; Denise LaRose; Len Meier, OSM; Michael Miller; Jim Hardy; Steve
Mauer, Joint Sewer Board; Melody Rayl, Joint Sewer Board; Taylor DeCorrevont, Summit
Proppants; Mark Rust, Summit Proppants; Mark Wintenheimer, Summit Proppants; Gary
Shaver, Quality Structures; Angela Wood, Quality Structures; Jay Dobbs, Polsinelli for
Magruder Limestone; Adam Troutwine, Polsinelli for Magruder Limestone; Chris Thiltgen,
Capital Quarries; Penny Lyons, Osage Beach; Gary Hutcheraft, Alliance Water Resources;
Nicholas Edelman, Osage Beach; Dean Smart, MEC; Howard K. Crites; Rebecca Beasley; Jason
Branstetter, CSC; Toby Carrig, Ste. Gen. Herald, ' :

Approval of July 25, 2013 Cemmission Meeting Minutes

Agenda Item #2 o

Commissioner Gertsch made & motion to approve the July 25, 2013, Meeting Minutes as written.

Commissioner Haddock seconded the motion. The motion passed unanimously.

Adoption of Orders of Rulemaking
AgendaItem #3 = - - | \
Staff Director Kevin Mohammadi presented the Commission with five (5) Orders of Rulemaking

for adoption. These amendments were published in the August 15, 2013 edition of the Missouri
Register. The rules being amended include 10 CSR40-6.030, Surface Mining Permit
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Applications — Minimum Requirements for Legal, Financial, Compliance and Related
Information; 10 CSR40-6.070, Review, Public Participation and Approval of Permit
Applications and Pérmit Terms and Conditions; 10 CSR40-6.100, Underground Mining Permit
Applications — Minimum Requirements for Reclamation and Operations Plan; 10CSR40-8.030,
Permanent Program Inspection and Enforcement; and 10CSR40-8.040), Penalty Assessment.
Director Mohammadi provided the anticipated schedule for processing the Orders of
Rulemaking. No comments were received and stakeholders were contacted and had no

comments. ’

Commissioner Haddock made a motion to adopt the five (5) Orders of Rulemaking that have
been proposed. Commissioner Gertsch seconded the motion. The motion passed unanimously.

INDUSTRIAL MINERALS

Administrative Hearing Commission’s Recommended Decision in Reference to Magruder
Limestone Company, Inc.’s Permit Application _ o -

Agenda Item #4 o
Bill Zeaman, Chief, Non-Coal Unit, presented this matter to the Commission. On June 27, 2013,

Administrative Hearing Commission Hearing Officer Karen Winn rendered her recommended
decision regarding the Magruder Limestone Co., Inc. permit application for a limestone quarry in
Miller County, Missouri. The hearing officer recommended to the Land Reclamation
Commission to issue a mining permit to Magruder with cight (8) conditions and one (1)
recommendation for the Land Reclamation Commission to consider. The Land Reclamation
Program reviewed the recommendation of the hearing officer and recommended modifications to
some of the conditions. The recommendations presented by Bill Zeaman are as follows:

1.~ All use of explosives shall be specifically planned and monitored by a licensed blaster

under the Missouri Blasting Safety Act and shall only be conducted on weekdays

between the hours of 8:00 am. and 5:00 p.m., Central Daylight, unless documented by an _

adverse weather condition(s) or any unpredictable hazard. The Permittee shall monitor
each detonation with a seismograph at the closest point to the sewer line easement, the
closest point to the sewage treatment plant on the Magruder property and also the nearest
uncontrolled structure in accordance with Missouri Blasting Safety Act section 11 CSR
40-7.010(9)(G)&(H). All planned detonation of explosives shall not be conducted closer
than 200 linear feet to the nearest easement line of the Osage Beach sewer line easement,
The Permittee shall also satisfy all other applicable requirements of the Missouri Blasting
Safety Act. .

The justification for the above modification is that the proposed language requires the
permittee to comply with the Missouri Blasting Safety Act that blasting is regulated
unider. The 200 feet of buffer to the sewer easement provides additional protection
beyond what was recommended in the blast plan, The seismographs provide a
measurement of acoustic and ground vibrations for the sewer lines, the treatment plant
along with the structure that requires protection, which is the nearest uncontrolled

structure and is practical for enforcing as a condition of the permit.
2. Requircxﬁelits under condition I shall apply to the entire 205-acre site.

Page 2 of 12

B o —_—




3. The Permittee shall contact the City of Osage Beach administrator’s office by telephone
24 hours in advance prier to each blast and provide approximate time of detonation.
- Telephone contact must be made 1o a person and not on a voicemail, between the hours
of 8:00 a.m. and 5:00 p.m. '

This condition was slightly modified to provide specific time frames for an advance
notice of blasting rather than leaving this condition with a vague interpretation “notify
sewer plant staff prior to each blast”, which could be a week, day or two seconds prior to
detonation. This proposal also puts the responsibility on permitiee to contact the City
Administrator in advance prior to blasting rather than sewer plant staff, '

4. Condition 4 was modified slightly from the original recommendation staff had prepared
and placed in the packets for the meeting, and was altered to match the original
recommendation of Hearing Officer Tichenor, from the first hearing. The condition deals
with the elevation of the mine floor. The elevation of the floor of the mine (quarry) shall
run at or above the grade of the City of Osage Beach’s sewer line easement as it crosses
the Magruder property, so that no blasting holes will be drilled to a depth that would be
below the elevation of that grade. Permittee shall submit an anmal report prepared by a
Missouri registered Professional Engineer to verify compliance with this requirement.

Justification for the above modification is that the proposed language is easier to
understand for alj parties and meets the intent of the Administrative Hearing
Commission’s recommendation.

5. Permittee shall not pile any rock within 150 feet of the sewer linc easement.

This was slightly modified for all parties to understand that no pile of rock will be
tolerated within 150 feet whether the pile of rock is a stockpileornot.

6. Trucks or other heavy equipment shall not travel over the sewer easement line, If that
necessity arises, Magruder shall consult with the Sewer Board and the City of Osage
Beach to engineer and build a safe crossing over the sewer line.

Staff recommendation is not to include this as a condition of the pjcimit because this
condition is between the company and the Sewer Board. - 3

7. Magruder shall employ the best av',ailableftechnology for dust suppression and control.

Staff recommendation is not to include this as a condition Qf the permxt because this
activity will be regulated and enforceable under the Missouri Clean Air Conservation
Law. o ' -

8. If the Sewer Board documents a coir_elaﬁdn between blasting at the quarry site and
disruption to the UV system, Magruder shall pay the cost of repairs and shall adjust its
blasts to eliminate or minimize such disruption. _ .
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Staff recommendation is not to include this as a condition of the permit because it’s not
feasible for Land Reclamation Program staff to make a determination as to a cause of UV
system disruption and nearly impossible to enforce. :

Lastly, the recommended consideration of whether to require circumferential strain
gauges, staff agrees that this recommendation is a good idea for the Land Reclamation
Commission to consider, however, it is between the Sewer Board and Magruder to work
it out if they so choose. In addition, staff remains concerned about compromising the
structural integrity of the sewer line by imposition of such a condition.

As a courtesy, Chairman DiPardo allowed each side five (5) minutes before the Commission,

Steve Mauer, représcnﬁng Melody Rayl, Penny Lyons, and Gary Hutchcraft and on behalf of the

Joint Sewer Board, addressed the Commission. Mr. Mauer presented maps showing the extent
of the sewer lines of the Joint Sewer Board and the Jocation of the proposed quarry by Magruder
in relation to those sewer lines. Mr. Mauer explained the history regarding the litigation of this
case and stated that 2 of the 5 blasts Magruder has done on the proposed site have damaged the
sewer system. Mr. Mauer stated that Commissioner Winn recommended the conditions on the
permit to protect the Petitioners, who met their burden to show there would be an adverse
impact. Mr. Mauer stated that by removing those conditions, which he doesn’t believe will
really protect the Petitioners as they are meant to do by Commissioner Winn, the protections are
being removed because the conditions staff recommend removing are the very ones meant to
protect the Petitioners. Mr. Mauer stated that if the protections are removed, the permit must be
denied under statute because Magruder has the responsibility of solving the problems, which
they have not done. Mr. Mauer submitted a copy of his PowerPoint presentation for the record.

Mr. Jay Dobbs spoke to the Commission representing Magruder. Mr. Dobbs addressed the
recommendations staff presented to the Commission. He first stated that the evidence supports a
150-foot setback rather than the 200-foot buffer for blasting in relation to the sewer lines, which
is many times over what is actually necessary. The second point Mr. Dobbs made was in regards
* to making telephone contact; he suggested follow-up with a fax if contact is not made, in case
calls from Magruder are not taken. Mr. Dobbs then addressed the comments of Mr. Mauer. Mr.
Dobbs stated that every issue presented during the hearing was resolved. Mr. Dobbs referred to
the blast plan which must be followed and explained that it is a very conservative blast plan, He
also referenced the blasting for the Highway 54 project and stated that there was no damage from
the much larger blasts for that project and the Sewer Board never expressed any concerns with
those blasts. Mr. Dobbs concluded by stating that Magruder has met its burden of proof and it is

time for Magruder to have their permit.

The Commissioners discussed the language for Condition 4. Mr. Zeaman clarified that the grade
of the sewer line easement is at the top of the ground because the actual sewer line depth is not
known in response to a question from Commissioner Gertsch. Commissioner Haddock
suggested the ianguage be changed to include “at the surface™ following “The elevation of the
floor of the mine (quarry) shall run at or above the grade of the City of Osage Beach’s sewer line
easement as it crosses the Magruder property...” for clarity. ' '
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Commissioner Haddock made a motion to adopt the findings of the hearing officer with the
changes presented by staff and the further change for condition 4 to include the words “at the
surface” following “the Magruder property”. Commissioner Gertsch seconded the motion.
Commissioner Madras commented that this matter has been through multiple analyses and much
of it revolves around responsibility, and he feels that these conditions narrowed the aspects to the
things that are under the jurisdiction of the Land Reclamation Program while other issues are
enforced in different ways but they are addressed. A roll call vote was taken,

Commissioner Madras: yes
Commissioner Gillman; yes
Commissioner Gertsch: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes.

Gary Shaver, Taney County: Update on Consent Jad

Agenda Ttem #5 -
Bill Zeaman, Chief, Non-Coal Unit, presented this matter to the Commission. Mr. Zeaman
explained that this issue was tabled by the Commission when it was last brought before them.

A motion was made by Commissioner Gertsch to bring the matter off the table to open
discussion. Commissioner Haddock seconded the motion. The motion passed unanimously.

Mr. Zeaman explained that the Commission had tabled the matter to allow M. Shaver to work -
~ with Land Reclamation Program staff in order to reach a Consent Judgment to reach compliance.
The Consent Judgment was entered into on July 22, 2013 by the Taney County Circuit Court and
required payment of a $15,000 civil penalty with $8,000 upfront and $7,000 suspended on the
condition Mr. Shaver complies with the implementing laws and regulations, as well as the .
Consent Judgment. Mr. Zeaman explained that there have been some issues since the signing of
the Consent Judgment. Mr. Zeaman explained that the $8,000 payment was not received within
the required timeframe and therefore payment of the suspended penalty and $3,000 in stipulated
penalties came to be required. Mr. Zeaman further explained there were several issues with a
blast, including the fact that a seismograph was not used as required by the Consent Judgment
Judgment was not shared with the blaster and other staff as tequired by the conditions of the
Judgment. Mr. Zeaman did state that Mr. Shaver has complied with some portions of the
Consent Judgment. _ _

and decimal degrees were not included in the blast log. Mr. Zeaman also noted that the Consent:

Gerald Downs addressed the Commission in opposition of the permlt expansion for Mr. Shaver.

Mr. Downs thanked the Commission for allowing him to speak and identified that he lives inthe

Wildemess Club RV Park. Mr. Downs explained to the Commission that following a blast by
Mr. Shaver on June 20, 2012 for which Mr. Shaver received a Notice of Violation, a crack was

discovered on the inside pane of 2 double-paned picture window in his home. Mr. Downs stated
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that two (2) engineers, including one (1) from the State, have told him the crack is classic air
biast damage. Mr. Downs showed pictures of the damaged window. Mr. Downs also informed
. the Commission of 2 blast on July 12, 2013 that produced dust obscuring the lower portion of the
club. Mr. Downs then showed pictures of buming on Mr. Shaver’s property, which he claimed
could not be natural vegetation because the smoke was too dark and one picture showed an
object that Mr. Downs stated was not vegetation. Mr. Downs went on to explain that Mr. Shaver
has made no offer to fix the damaged window which he believes was caused by Shaver’s blasting
activity and has shown a blatant disregard for the community. Mr. Downs further expressed
concerns with Mr. Shaver mining on unpermitted Iand over a time period beginning in 2007,
Finally, Mr. Downs requested the Commission deny the permit expansion at this time and
meonitor his situation for a couple years on his current site.

Rebecca Beasley addressed the Commission in opposition of the permit expansion for Gary
Shaver. Ms. Beasley showed on the map where her home was located in relation to Gary
Shaver’s property. Ms. Beasley expressed concerns with trash and equipment on her property
that she would like removed. She explained that she did not want to shut him down, and she did
not have any problems with Mr. Shaver, she just wanted it cleaned up. Ms. Beasley also
questioned if this property was truly going to be turned into storage properties as she had been
told in a meeting with Mr. Shaver. Ms, Beasley stated that she had been told jt would only take
1-2 years 1o finish the project. Ms, Beasley expressed concerns with the dust coming onto her
property. She explained the blaster Mr. Shaver uses has been asked multiple times for his
insurance, which he will not provide to anyone, Ms. Beasley stated that she would like a 6-8
foot privacy fence between her property and Mr. Shaver’s. She also requested that the hours of
operation be reduced from seven (7) days a week and not start before 9:00 a.m. on Saturday and
end by 5:00 pm. Ms. Beasley also stated that she would like fo see a permit issued for one (1) to
two (2) years at a time to give Mr. Shaver a chance to put up the warchouse buildings, if that is

his intention.

Following Ms. Beasley, Mr. Gary Shaver addressed the Commission. Mz. Shaver began by
stating that he did not realize the $8,000 penalty would be an issue and showed the
Commissioners the email exchange with Jeremy Knee, Attorney General’s Office, in re gards to
payment of the penalty. Mr. Shaver stated that he had been told it normally took the judge 60 -
days to sign the Consent Judgment, and he would have 30 days from the time the judge signed
before the payment was due. Mr. Shaver stated that he had contacted Mr. Knee regarding the
payment and was told the Judgment hadn’t been signed at that time, and he paid the penalty
precisely when he was told. Mr. Shaver then presented a timeline to the Commissioners =
regarding his Land Disturbance Permit and a mining permit.. He explained the work he was
doing on the property with cutting and filling and what area he was mining from 2007 to 2012,
when he received a summons from Taney County. Mr. Shaver also went over the timeline for
when he was issued the summons because the Commission had previously asked why it took so
long to serve him. He explained that on May 16 the summons was issued by Taney County, on
May 23 the summons was delivered to him, and the very next day he emailed Mr. Robert
Mences requesting an onsite meeting, which was held J une 7. Mr. Shaver présented a letter to
the Commission from the closest neighbor of the quarry stating that he has not had any problems
with dust from the quarry. Mr. Shaver also told the Commission that the RV Park has stakes on
his property and that they are planting plants on his property according to a swrvey from Taney
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County; he also presented pictures of storm-damaged trees that residents of the RV Park have
placed on his property. Mr. Shaver presented information regarding the claim fiom Mr. Downs
for the broken window. He explained that the violation he received from that blast was because
the person who records the latitude/longitude for the blaster did not get the numbers written on
the paper because he wasn’t there at the time, but they did have it. Mr. Shaver stated that he had
a glass company, Glass Pro, inspect the window and they explained that the tint and other factors
were trapping the heat, and the gap between the panes of glass was an issue. Mr. Shaver _
explained that he did a 7-hole blast to build a road to the mine area, but didn’t have a ;
seismograph because the blaster said due to the size of the blast it wouldn’t even show up on a |
seismograph and it wasn’t required by law. Mr. Shaver stated that he realized after the fact that
he was supposed to have a seismograph set up for any blast according to the Consent Judgment.

Commissioner Haddock questioned Mr. Shaver’s claim that the engineer stated the window was
2,000 meters away, and Mr. Shaver clarified that it was actually 2,000 feet. He further explained
that the back side of the house faces the quarry, and the window that broke is on the front side of
the house. Commissioner Haddock also asked Mr, Shaver about receiving the Consent Judgment
and his use of the term “fine print”. In response to Commissioner Haddock’s question about the
letter from L and D Drilling stating that a seismograph was not required, Mr. Shaver explained
that he had told them only that they had to stay within the law and that they were under a
magnifying glass, but he had not given them a copy of the Consent Judgment. Mr, Shaver stated
that he doesn’t know if be still has received a signed and final copy of the Consent Judgment
from the judge after discussion of the emails between Mr. Shaver and Mr. Jeremy Knee
regarding the payment of the $8,000 penalty. Commissioner Gillman asked Mr. Shaver if he was
currently mining in the permitted area and how much material he had left to mine in that area.
Mr. Shaver responded that he is mining that area and could continue mining that 8-acre area for
23-30 years. Director Mohammadi responded to a question from Chairman DiPardo regarding
activities allowed under land disturbance permits. '

Commissioner Madras made a motion to aljow the continuation of mining on the existing 8 acres
currently permitted and to deny the expansion application. Commissioner Haddock seconded the

motion. A roll call vote was taken.

Commissioner Gerich: yes
Commissioner Madras: yes
Commissioner Gillman: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes.

Point of Order: It was determined no action was necessary regarding the request for a hearing in
this matter because_ the permit was denied by the Commission. _ ‘ ,

Mine, Total of 80 Acres: Request for a Hearing

Agenda Item #6
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Don Cripe, Environmental Specialist II1, reported on this Agenda Item to the Commission. On
February 26, 2013 the Land Reclamation Program received a new permit application from
Summit Proppants; Inc. for a sandstone mine in Ste. Genevieve County. The application was
deemed technically complete and the public notice was run in The Ste. Genevieve Herald in
accordance with 493.050 RSMo and certified letters were sent to the proper officials as required.
Based on the definition of contiguous and adjacent, the neighboring landowners were not
required to be notified based on the mine plan boundary. The Staff Director received 12 letters
for an informal public meeting and 9 requests for a formal hearing, Summit Proppants, Inc., held
an informal public meeting on May 21, 2013 with 84 people signing in. Many of the issues
raised during the informal public meeting were local planning and zoning issues which the Land
Reclamation Program has no authority over. Afier consideration of issues provided in the letters
and concerns that were raised at the meeting, the Director’s recommendation is to issue the
permit for a total of 80 acres to the new site application, sought by Summit Proppants, Inc., in
Ste. Genevieve County. The Director’s recommendation for approving this new site permit
application is based on the fact that the company has satisfied the requirements for application
completeness and permit issuance. Mr. Cripe explained to the Commission that while organizing
the permit application, a copy of the receipt of certified mail from Summit to the County
Comimission could not be located; however, the Ste. Genevieve County Commissioner was
present at the informal public meeting and acknowledged receipt of the letter during that
meeting. Upon discovering it was missing, Summit was contacted and they supplied a copy and
it was confirmed that it was delivered in a timely manner to the County Commission. Mr. Cripe
requested the Commission determine if the petitioners have standing to be granted a formal

hearing.

Denise LaRose addressed the Commission in opposition of the permit for Summit Proppants.

Ms. LaRose expressed concern with the lack of notification due to the 5-foot buffer. Ms, LaRose
explained that she filed bankruptcy last year but decided to keep her house. She stated that she
kept her house because she had planned to find a roommate and board horses, which she would
not have done if she had known about the proposed mine. Ms. LaRose stated that this has
affected her ability to make money, and she has to sell things just to get by to keep her place
because people don’t want to board the horses or live there with the mine coming in. Ms.
LaRose also expressed concern with the safety of pulling out of her driveway due to 18-wheelers
not being able to see her or stop because of the visibility due to a hill. She stated that was the

only way to get into her property.

Jim Hardy addressed the Commission in opposition of the permit for Summit Proppants. Mr.
Hardy thanked the Commission for allowing him to speak. M. Hardy explained that he was
there on behalf of his wife, who has restless leg syndrome. He stated that stress and excess noise
aggravate the condition. Mr. Hardy stated that he spoke with one of the principals of Summit
who told him they would be able to hear the back-up alarms from their home. Mr. Hardy stated
that with the projected production levels, there will be 100 passes a day by the trucks. Mr. Hardy
presented the Commission with documents from his wife’s doctors regarding her condition, and
also stated that she sees four (4) different doctors, one (1) of whom specializes in restless leg
syndrome. Mr. Hardy referenced the FTS site in Brewer and stated that he feared the same type
of things would happen to their community as well.
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Michael Miller addressed the Commission in opposition of the permit for Summit Proppants.

Mr. Miller thanked the Commission for the opportunity to present his concerns against Summit
Proppants. Mr. Miller stated that there were areas of the law that have not been complied with.
Mr. Miller stated that his greatest concern was his granddaughter who has various conditions
described as a rare disease. He also presented a Federal Individual 504 Non-Discrimination Plan
to the Commission. Mr. Miller stated that the school sends a teacher to her home, where she is

" provided the education that she cannot receive in the school because of her conditions. Mr.
Miller stated that his granddaughter’s home is within 400 feet of the proposed mine site, and
therefore the 1,000 foot boundary from an accredited school is not met. Mr. Miller went on to
say that he has numerous other concerns. The first of these concerns related to the mine plan
boundary being set back five (5) feet from the property boundary. Mr. Miller also stated that the
Department did not receive their certified letter that the county had been sent their letter until
September 13, 2013. Mr. Miller stated that this letter must be received prior to the Staff Director
making his recommendation, which was made June 17,2013. Mr. Miller expressed concern that
the maps submitted did not show utilities nor section, township, and range as required. Mr.
Miller was also concerned that Mark Wintenheimer represented himself as a geologist at the
informal public meeting, when he is not a registered geologist in the State of Missouri. Finally,
Mr. Miller expressed concern about the maps and mining information being drawn up by a
company that is not registered to do business in the State of Missouri. Mr. Miller submitted a

copy of the 504 Non-Discrimination Plan for the record.

Katharine Penfield addressed the Commission in opposition of the permit for Summit Proppants.
Ms. Penfield stated that her property is right next to the property where the mine is going to be
going in. Ms. Penfield stated that she has COPD and asthma and expressed concern that the fine
sand particles would be breathed in and stay in her lungs. Ms. Penficld further explained that she
has two (2) sons that live on her property and do shift work/night work. She stated that she
doesn’t know how they will be able to get any rest. Ms. Penfield claimed that this business
would not benefit anyone living there. Ms. Penfield and her husband, Mr. Glen Penfield, pointed
out the location of their property on the map to show the Commission.

Mark Rust, one of the owners of Summit Proppants, addressed the Commission. Mr. Rust

. explained to the Commission some of the things they did to try to address concerns of the
community. He mentioned actions Summit will take to minimize noise, help with truck traffic,
and safety precautions that will be taken. Mr. Rust explained details of the planned blasting and
pre-blast surveys. Mr. Rust spoke about stream integrity and wildlife impact. Mr. Rust
discussed the US Fish and Wildtife’s recommendation to remove trees during the hibernation
period of the Indiana Bat and explained the tree removal on site following that recommendation.
Mr. Rust also discussed ground-water and the amount of water the operation is planing to use as
well as storage basins and the production well. Mr. Rust then discussed air quality and actions
that will be taken to protect air quality. Finally, Mr, Rust stated that although several residents
have expressed concerns regarding medical issues, Summit has not been contacted by any
physicians for information on the specifics.of their operation. Mr. Rust also noted that he has
spoken with Mr. Michael Miller about Summit buying the property and the Millers relocating to
resolve some of the issues, and Mr. Miller has stated that this could be a possibility. In closing,
Mr. Rust stated that they would have an open door policy to address future concers of neighbors
and they will do what they can to minimize any impact. :
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Commissioner Gertsch asked Mr. Rust about the map of the mine plan and Mr. Rust explained
the areas that would be mined to begin with and further explained the long-term mine plan and
the areas for stockpiles and the wash facility. Chairman DiPardo asked about the number of
blasts planned and the amount to be produced; Mr. Rust explained that they would probably blast
every other day and they plan to have about 1,500 tons per day of finished project. Mr. Rust also
explained the plans to use a large crusher at a slowed-down speed.

Commissioner Haddock asked Mr. Daren Eppley if Counsel would be able to facilitate with the
explanation of the interpretation of the Federal Non-Discrimination Plan. Mr. Eppley explained
that it appeared Mr. Miller was asking for a buffer from a school, in accordance with the state

statute requiring a 1,000 buffer from an accredited school [444.771 RSMo}. Mr. Eppley did state .

that he was unfamiliar with the plan, which was just received, but that his office would be able to
undertake the review and render an opinion on the Plan. Mr. Eppley also stated that the Plan did
appear to have been reviewed and approved by the Farmington School District,

Commissioner Haddock made a motion to table the matter to an open conference call meeting at
a point set to get information on the non-discrimination plan and see if it would allow standing
for a hearing and make a decision at that time. Commissioner Madras seconded the motion and
amended to have stafflook in the other allegations made by Mr. Miller. Commissioner Gillman
questioned from a procedural standpoint if the presence of a school would be considered
standing, or if that would just be covered by the 1,000 foot set-back requirement within the
statute and the permit just couldn’t be issued. M. Eppley confirmed that the statute would
control, and it would be a statutory requirement if the home were to qualify as a school. There
was additional discussion among the Commission regarding the issue of standing and the issue of
the 1,000 buffer. Mr. Eppley stated he would provide a status report in approximately two (2)
weeks in a closed session discussion and action on the permit and hearing request would be done

later at an open hearing,
Commissioner Madras made a motion to meet in closed session for the purpose of discussing

personnel actions, legal actions, causes of actions or litigation as provided for in Section 610.021
RSMo 2003. Commissioner Gertsch seconded the motion. A roll call vote was taken.

Commissioner Madras: yes
Commissioner Gillman: yes

Commissioner Gertsch: yes

Commissioner Haddock: yes

Chairman DiPardo: yes

The motion passed with 5 yes votes.

The Commission adjourned to closed session at 2:45 p.m. The Commission restimed the open
session at 2:55 p.m: S S

Commissioner Haddock restated his motion to table the decision to meet in _clbsed session in
roughly two (2) weeks to get more information from Counsel. A roll call vote was takei,
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Commissioner Gertsch: yes
Commissioner Madras: yes
Commission Gillman: yes
Commissioner Haddock: yes
Chairman DiPardo: yes

The motion passed with 5 yes votes. Commissioner Haddock reiterated the motion and stated
that following the closed session conference call the Commission would meet either in open
session at a special meeting which the concerned parties would be invited to or at the scheduled
meeting in November for the decision to be made. ’

Mid America Brick and Structural Clay Products, LLC, Formal Comglaint: Failure to
Renew Permit _

Agenda Item #7 _ _
Beth Aubuchon, Environmental Specialist I1, reported on this Agenda tem to the Commission,

The request was for issuance of Formal Complaint #2727 to Mid America Brick and Structural
Clay Products, LLC for failure to renew permit #1068. On July 26, 2013 Mid America Brick
contacted the Land Reclamation Program and stated that the company is in bankruptcy and will
not be renewing the permit due to lack of funds. Op July 29, 2013, the Land Reclamation
Program sent Mid America Brick & Structural Clay Products, LLC a letter suspending its permit
due to their bankruptcy. The letter also explained that on August 1, 2013 the permit expires and
if it is not renewed a Notice of Violation will be issued. Notice of Violation #1068-001 was
issued to Mid America Brick & Structural Clay Products, LLC for failure to renew their permit
on August 1, 2013. Mid America Brick & Structural Clay Products, LLC did not abate the
violation within 15 days as required by the Notice of Violation and staff requested the issuance

of Formal Complaint #2727,

Commissioner Gertsch made a motion to issue the formal complaint against Mid America Brick
and Structural Clay Products, LLC, permit #1068 as recommended. Commissioner Haddock

seconded the motion. The motion passed unanimously.

Summary of Industrial Mineral Bond Release Requests Approved hy the ngram Director
Agenda Item #8 ‘ ‘

Larry Slechta, Environmental Specialist Ifl, reported on this Agenda Item to the Commission.
There was no action required by the Commission, This Summary was provided for the
Commission’s information. The Commission thanked him for his report.

PERMITS, CONTRACTS AND DESIGN

Abandoned Mined Lands Status Update

Agenda Jtem #9 )
Greg Snellen Environmental Specialist 111, Contracts and Design Unit, reported on this Agenda

Item. There was no action required by the Comumission. The Commission thanked him for his
report.
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OTHER

Comments from the Public

Agenda Ttem #10
There were no additional comments from the public.

CLOSED SESSION

Commissioner Madras made a motion that the Land Reclamation Commission meet in Closed
Session on November 21, 2013, or before if needed, prior to an open meeting for the purpose of
discussing personnel actions, legal actions, causes of actions or litigation as provided in Section
610.021 RSMo, 2003. Commissioner Gertsch seconded the motion. The motion passed
unanimously. Commissioner Haddock was not present for the vote.

ADJOURNMENT OF MEETING

The Meeting adjourned at 3:10 p.m.
Respectfully submitted,

Chéirmén ¢/
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