

MISSOURI WELL INSTALLATION BOARD MEETING

November 7, 2008

Department of Natural Resources 

Multi-Purpose Room

111 Fairgrounds Road

Rolla, MO 65401

OPEN SESSION



The regular meeting of the Well Installation Board was held on November 7, 2008 at the Department of Natural Resources, Multi-Purpose room, 111 Fairgrounds Road, Rolla, MO.  A quorum being present, Mr. Robert Lawrence, Chairman, called the meeting to order at 10:08 a.m.

Board Members Present: Mr. Robert Lawrence, Chairman; Mr. Fred Schoen, Vice-Chairman; Ms. Martha Hildebrandtt, Ms. Annetta St. Clair, Ms. Jackie Eaton, Mr. Bob Broz, and Mr. Joe Gilman.  Mr. Danny Flynn joined via conference call.
Board Members Absent: Ms. Harriet Beard.
Legal Counsel Present: Mr. Don Willoh, Assistant Attorney General.
MDNR/DEQ Staff Present: Mr. Steve Sturgess, Ms. Beth Marsala, Ms. Sheri Fry, and Ms. Tracy Ray.
Guests Present: Mr. Adam Baker, Baker Well Drilling; Mr. Mike Woolsey, Woolsey Well Service, Missouri Water Well Association; Ms. Leslie Holloway, Missouri Farm Bureau, Bill Wilson, PSA Environmental; Kaly Erwin, Petroleum Storage Tank Insurance Fund, Jim Froelker, Department Ombdsman, Mr. Ed St. Clair.
INTRODUCTIONS 

Mr. Lawrence welcomed everyone to the meeting and introduced himself.  He asked the Board to introduce themselves, followed by introductions of staff and audience members.
MINUTES OF THE AUGUST 8, 2008 OPEN SESSION MEETING

Mr. Lawrence asked if there were any changes or corrections to the minutes from the August 8, 2008 meeting.   Ms. Hildebrandtt pointed out a small clerical error.  Mr. Broz moved to accept the minutes, as changed.  Mr. Fred Schoen seconded the motion.  Motion carried.
MINUTES OF THE SEPTEMBER 10, 2008 CONFERENCE CALL MEETING

Mr. Lawrence asked if there were any changes or corrections to the minutes from the September 10, 2008 meeting.   Ms. St Clair moved to accept the minutes.  Ms. Hildebrandtt seconded the motion.  Motion carried.

MINUTES OF THE OCTOBER 14, 2008 CONFERENCE CALL MEETING

Mr. Lawrence asked if there were any changes or corrections to the minutes from the October 14, 2008 meeting.   Ms. Hildebrandt moved to accept the minutes.  Ms. St Clair seconded the motion.  Motion carried.

ENFORCEMENT ISSUES
The Chair recognized Ms. Sheri Fry.

Two (2) referrals to the Attorney General’s office for possible litigation and three (3) settlement agreements have been negotiated.  
The first case was a well in Special Area 2—the driller has signed a settlement agreement and paid a civil penalty.  As part of the settlement the driller must sample the well every year.  His permit is on restricted probation, meaning he has to notify the department of any work performed that is regulated by the Missouri Well Construction Rules (MWCR).  The well is located in an impact area and is short on casing but sample results are negative (the well required 460 feet of casing but only 255 feet were installed.)

The second case is an improperly constructed well in Carter county.  This case was referred to the AGO for possible litigation as the driller and the department did not come to an agreement during the negotiation meeting.  (The well was not sealed as evidenced by a dye trace completed on the well.  Also, the well casing was not set into competent bedrock.)

One case was sent to the AGO for improper heat pump construction; this system is located in Audrain county.  (Sewer pipe was used for casing and the wells were not grouted as stated on the certification form.)  The wells were plugged in June and the driller has signed the settlement agreement.  At present staff are waiting on the agreement to make its way through DEQ.

One (1) referral was made to the AGO for operating without a permit on a heat pump system located in Springfield.

MONITORING WELL RULE AMENDMENT STATUS
The Chair recognized Ms. Beth Marsala

Ms. Marsala reported on the status of the Monitoring Well Rule Amendment status.  The stakeholder meetings have been held and staff are working on changes to the original draft based on the comments received at the stakeholder meetings.  Hopefully, a new draft will be ready by the next meeting.
FEE RULE STATUS AND DETERMINATION OF FEES
The Chair recognized Ms. Beth Marsala.
Ms. Marsala reported on the status of fee rule.  The rule should become effective January 30, 2009.  This rule will set the maximum fees that the section can charge for certification.  Ms. Marsala stated that the board’s role today is to set the actual fees the section will charge for the various fees.  Ms. Marsala presented several graphs that showed the fee amounts the section currently charges and the revenue outlook without a fee increase. She also outlined the needs of the section over the next several years. Ms. Marsala also included an interactive spreadsheet where the board members could suggest different fee amounts to plug in to show the impact of those numbers on the revenues to the section.  Ms. Marsala also pointed out that the section is completely fee-funded and that currently the section’s expenditures exceed its revenue.
Mr. Sturgess reminded the board and those present that the fees that are listed are the proposed maximum amounts and not what the section would actually charge.  Mr. Sturgess indicated that it is important to understand that today the Board is deciding on what the section will actually charge and that the amount will more than likely not be the maximum amount listed.

Ms. Marsala also pointed out that the law states that the fees are to be used exclusively to run the Wellhead Protection section and that if the balance in the fund exceeds one-half of the next year’s operating budget, those funds would go into General Revenue. This means that the board should not establish fee amounts that are too high, or some revenue could be lost to the General Revenue fund.   Please see attachment A for actual projection information. 
Ms. Holloway asked Ms. Marsala to explain what well certification and registration fees include.
Ms. Marsala explained that certification fees include the certification of properly constructed water wells, monitoring wells, pump installations, heat pump systems and registration fees include registration of the abandonment and reconstruction of wells.
Ms. Holloway stated that she believed the figures presented in the fiscal note are different from what Ms. Marsala was presenting.  The fiscal note included substantially higher numbers.  Ms. Marsala explained that the Fiscal Note used average figures that were projected over the life of the rule, which was estimated to be 15 years.  The numbers presented today are lower because they are only projected a few years into the future and are based on current data.  
Ms. Marsala then did an overview of the section’s expenditures.  One item she covered were transfers into the department’s Cost Allocation Fund.  She explained that this fund pays a portion of the salaries of departmental staff that do not work in the Wellhead Protection Section, but perform administrative work that assists the section.  For example this includes people who perform payroll work, auditing and other administrative support.

Mr. Woolsey wanted to know why tranfers went from a zero to a different amount in FY10.  Ms. Marsala explained that for the past two years the Department has not required the Section to pay the transfers because the section was unable to afford it.  Mr. Woolsey asked why the Section couldn’t just continue not to pay it.  Ms. Marsala explained that the department did this only long enough to allow the section to complete rulemaking to revise its fee schedule.  The department expects the Section to pay its own expenses and other programs have to pay the expenses when the Section does not pay into the Cost Allocation Fund.
Mr. Wilson asked what percentage of the Section’s money comes from taxes.  Ms. Marsala explained that the program does not receive any money from taxes because the Section is currently completely fee funded.

Ms. Holloway asked why the section was no longer using the Underground Injection Control (UIC) grant.  Ms. Marsala explained that the Section no longer has access to this grant due to restructuring in the department.  Prior to the 2005 reorganization, the WHP section performed UIC functions in addition to work pursuant to the Water Well Driller’s Act.  The 2005 restructuring moved the WHP section from the Division of Geology and Land Survey (DGLS) into the Division of Environmental Quality (DEQ).  However, UIC functions were not included in the transfer and remained in DGLS.  Therefore, the grant is no longer available to the Section.

Ms. Holloway indicated that she thought the grant was about $200,000.  Mr. Gilman indicated that the grant for this year was about $130,000.

Mr. Wilson wanted to know how many people are in the section.  Ms. Marsala indicated that there are thirteen people in the section, when it is fully staffed.  However, the budget also helps pay a very small portion (5% or less) of the salaries of people in the Water Protection Program who do work that supports Wellhead Protection Functions, (e.g. managers, public information officers, procurement officers, etc.). 
Ms. Marsala went on to explain how raising the fees would help keep the section sustainable.  She said that even with projections listed, the section will not accumulate more than ½ of the next year’s budget.  The section has been asked that we keep at least two to three months worth of costs in this fund at all times.  At the present time the section is down to less than two months worth of operating costs in our reserve.  Ms. Marsala also explained that the section is monitoring expenses and has taken steps to reduce costs.   

Ms. Marsala explained how long it has been since the fees have been raised and that the section cannot continue operations with the fees currently being charged.  The section has historically never charged for abandonments or reconstruction records even though the rule allows for this.  It was determined both at the stakeholder meetings and by management that those records cost the section money to process and that the section should be charging for them.  She stated that the section also needs to look at enhancing enforcement policies to ensure we are receiving all the records for well construction.

Ms. Marsala indicated that in 2009 and 2010 the section is projecting up to a 30% decrease in revenue due to the economic downturn.  Mr. Woolsey indicated that according to the figures, the section figures on a thirty percent decrease in records for the next two years.  In the section expenses there are two vacant positions.  He asked if there is a thirty percent decrease, why does the section need those positions.  Ms. Marsala indicated that even though there might be a decrease in well numbers, there are certain activities that must always be performed and that is the least amount of people this section can operate with.

Mr. Wilson stated that the spreadsheets show that water wells are decreasing over the next two years due to the economic downturn, but that there is no decrease projected for monitoring wells.  He wanted to know why that is.  Ms. Marsala stated that there actually has been an increase in monitoring wells.

Ms. Erwin indicated that monitoring well construction continues to increase and if new rules go into effect making the regulations more stringent, there will continue to be an increase of monitoring wells.  Ms. Hildebrandt stated that she believes that with the downturn in the economy, it is likely that the section would see a decrease in monitoring wells also.  The decrease might not be substantial, but it would still be there. Ms. Hildebrandt pointed out that the economy takes a year or so to hit the monitoring well industry.

Mr. Wilson suggested that we stagger the fees for the abandonments and reconstructions.  Since the section has never charged for these records before, it might be less of shock to raise the fees gradually.  

Ms. Hildebrandt asked for the rationale behind monitoring well fees being so much higher than water wells.  Ms. Marsala indicated the main reason behind it was that monitoring wells cost more to drill.  
Ms. Holloway said that the Farm Bureau is concerned about the amount of the water well certification fee increase.  She said that the section continues to point out that the fees indicated are just the maximums, however the section is recommending a one hundred percent increase on water well certifications and a thirty-three percent increase for monitoring wells.  The Farm Bureau wants to know why water wells are taking such a big jump while the others are not.  Mr. Sturgess acknowledged that the increase appears disproportionate but reiterated that water well certification fee has not been changed since 1990.  Most of the other certifications have been increased more recently.

Ms. Holloway indicated she understands the department’s position, but believed that much of this information was not provided to the Farm Bureau.  In fact the information that is being discussed was not made available until this meeting.  The Farm Bureau is speaking on behalf of the people they represent and those people have concerns about the amount of this increase.
Mr. Broz indicated that the increase the Section is asking for is not out of line.  He stated that if the well owner views this as an investment in clean water for a life time, the amount of fees the section is asking for is not out of line.  Mr. Flynn indicated that $80 is not that much to ask for.  Mr. Flynn stated that he was in agreement for all of the fees that have been proposed.

Mr. Woolsey asked how long these fees are good for.   Ms. Marsala indicated that if the projections are accurate, this fee increase should be sufficient until 2014.

Ms. Fry indicated that management is requiring the section provide an assessment of the fund to the board annually.  The section has not done this in the past. Mr. Sturgess said the section will now be coming before the board every year to discuss where the section stands financially and let the board determine what needs to be done, if anything, regarding fees.

Mr. Woolsey asked if that meant it would be at least a year for another increase would be asked for.  Ms. Marsala said that he was correct.
Mr. Broz once again indicated that land owners should not balk at paying a higher price if they are receiving a good water supply.  There are people up in Northwest Missouri that would be willing pay a $400 certification fee for a good water supply.

Mr. Wilson stated that at one time there was discussion that the well certification and registration process might go online.  Ms. Fry indicated if the section goes to an online system it would probably allow for a cost savings for drillers and land owners, because the certification would automatically download into the section’s database and the process wouldn’t take as many man hours to complete.

Mr. Sturgess indicated that the fees being proposed would not be in place until at least February 1, 2009 and the next board meeting is in conjunction with the Missouri Water Well Convention.  If the board voted to postpone this decision it would really only delay the increase by one month.  The fees would start being assessed on March 1.  If the decision is not made today, the section would have one less month of collection at this higher rate. He stated that the fee amounts were not available for review until today, and one stakeholder mentioned that the amount of time for review was insufficient.  Therefore, the board may want to defer action in order to provide interested parties more time to review the proposed amounts.  Mr. Schoen indicated that if the Board tables this decision until the next meeting this would not only allow further review, it would also encourage the drillers to attend since the next board meeting is held in conjunction with the Water Well Convention.  This would allow further input from the drilling community. 
Ms. St. Clair made a motion to postpone the vote until February 23rd and that a final vote be taken at that time.  Mr. Flynn seconded the motion.  A voice vote was taken.  Motion carried. 
MISSOURI WATER WELL ASSOCATION COMMENTS
Mr. Schnell was unable to attend the meeting.  Mr. Chairman asked Mr. Woolsey if he had any comments for the Board on behalf of the Water Well Association.  He stated that he had nothing at this time.

CONTRACTOR COMMENTS – MR. ADAM BAKER
Mr. Baker introduced himself.  Mr. Baker suggested that all well logs be filled out by the owner of the company instead of the employees.  He believes this will alleviate problems where an employee changes companies and still is responsible for the records he filled out for the first company. He is still getting mail regarding wells completed for the company he previously worked for.

Mr. Baker indicated that he is still getting letters from the section on wells that he did for another company because the owner doesn’t know the information.  Mr. Schoen indicated the reason the letters are sent out that way is because it is the actual drillers’ license that is in jeopardy.  He stated that regardless of who fills out the form and sends in the paperwork, the driller needs to be making sure he is keeping a record even if just on a scratch pad in the drill rig so that down the road the driller has a record and can verify the construction of the well.  Ultimately it is the drillers’ responsibility because he/she drilled the hole.  Mr. Schoen indicated that this seems to be a communication problem and that the board could certainly convey the message of the importance of filling out the forms correctly.  

Ms. Hildebrandt indicated that these kind of problems would be eliminated with precertification.  She believes that there really isn’t anything the board can do, but felt that they did need to hear about these problems. Mr. Baker indicated that he understood but wanted the board to be aware of the type of problems that are taking place.

OTHER BUSINESS
Mr. Chairman asked if there was any other business to be discussed at this time.

Mr. Wilson introduced himself as a representative of PSA environmental.  The primary reason for PSA being at the meeting is regarding the monitoring well, abandonment and reconstruction registration costs being increased.  Mr. Wilson indicated that PSA knows about a lot of lost revenue for the state because many contractors similar to PSA are installing these wells and not complying.  When PSA has voiced concerns about this in the past, the response has always been that there isn’t enough money for more enforcement.  PSA understands this problem and may identify noncompliant companies in the future.  
Ms. Marsala indicated that the section is looking into options for improving the tracking of monitoring wells and abandonments.
Ms. Erwin addressed the board.  Ms. Erwin indicated that she too believes that the section is not capturing all the revenue it can for wells.  Ms. Erwin indicated that they are willing to do whatever is necessary to help out with this.  
Ms. Fry indicated that one of the simplest things that can be done, when an abandonment form is submitted for a monitoring well, is for the contractor to submit the date the well was originally drilled and who drilled it.  The section only needs to search the section’s database to find out if a certification record was received for that particular monitoring well.  If the well is not in the database the section would send a letter to the drilling company indicating that the section has not received that record.

Mr. Wilson indicated that there is a site right now that has 41 monitoring wells that should be registered, but by the admission of the consultant are not.  It is apparent that the circle of reporting is broken somewhere.

Mr. St Clair addressed the board as a private well owner and said that many of the problems experienced would not have happened if precertification was in place.
FUTURE MEETINGS

At the last regular meeting held in Cape Girardeau, Missouri on August 8, 2008 the Board voted to hold the February meeting on February 23, 2009 with open session to begin at 10:00 a.m. at the Resort at Port Arrowhead in Lake Ozark, Missouri in conjunction with the annual Missouri Water Well Convention.   
Ms. Annetta St. Clair moved that the May meeting of the Well Installation Board be held on May 15, 2009, at 10:00 a.m. at Department of Natural Resources, Multi-Purpose Room, 111 Fairgrounds Road, Rolla, Missouri.  Mr. Schoen seconded the motion. Motion carried. 

ROLL CALL VOTE FOR NEXT CLOSED SESSION

Ms. St. Clair made a motion that the Well Installation Board meet in closed session at 9:30 a.m. at the next regular Board meeting, February 23, 2009, for the purpose of discussing matters protected from disclosure by law as provided for in Section 610.021, RSMo., including but not limited to: legal actions, pending litigation, and attorney-client privileged matters with the Board attorney.  Ms. Hildebrandt seconded the motion.  A roll call vote was taken as follows: Mr. Broz, yes; Ms. Eaton, yes; Mr. Flynn, yes; Mr. Gilman, yes; Ms. Hildebrandt, yes; Ms. St. Claire, yes; Mr. Schoen, yes.  Motion carried.

ADJOURNMENT

Ms. St. Clair moved that the meeting be adjourned.  Mr. Gilman seconded.  Motion carried.  Meeting adjourned at 11:00 a.m.
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