
NEWMAN, COMLEY & RUTH P.C. 
ATTORNEYS AND COUNSELORS AT LAW 

601 kIONROE STREET, SUITE 301 

P.O. BOX 537 

JEFFERSON CITY, MISSOURI 65102-0537 
TELEPHONE: (573) 634-2266 

FACSIMILE: (573) 636-3306 

www.ncrpc.com 

September 13,20 10 

Mr. John Hoke 
Water Quality Monitoring and Assessment Section 
Water Protection Program 
Missouri Department of Natural Resources 
P.O. Box 176 
Jefferson City, MO 65 102-0 176 

Re: Draft TMDL - Mississippi River 

Dear Mr. Hoke: 

I am writing you on behalf of The Doe Run Resources Corporation, d/b/a The Doe Run 
Company, offering comments on the draft TMDL for the Mississippi River. Please find enclosed 
a memorandum from LimnoTech to John Hoke that provides comments on the draft Mississippi 
River TMDL. I look forward to receiving a response at your earliest convenience. 

Sincerely, 

NEWMAN, COMLEY & RUTH P.C. 

B y  "2. /&ox/ 
Robert J. Brund e 

RJB:ccl 
Enclosure 
cc: LimnoTech (wlencl.) 

The Doe Run Company (wiencl.) 
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DATE: September 13,2010 MEMORANDUM 
FROM: Hans Holmberg 

Kathy Hall 

TO: John Hoke, Missouri Department of Natural Resources 

CC: Robert Brundage, INewman, Comley & Ruth 

Rusty Keller, The Doe Run Company 

Aaron Miller, The Doe Run Company 

SUBJECT: Review of Draft TMDL for the Mississippi River 

In cooperation with Newman, Comley & Ruth and The Doe Run Company we have completed our review 
of the draft Total Maximum Daily Load (TMDL) for the Mississippi River, as issued by the Missouri 
Department of Natural Resources (MDNR) on July 30,2010. This memorandum presents our comments 
and recommendations for the draft TMDL. 

Comment #1. Listing status and request that TMDL be rescinded 
The Mississippi River was proposed for delisting on Missouri's 2010 303(d) listing by the Missouri 
Department of Natural Resources ("MDNR"). MDNR proposed the delisting because the Mississippi River 
currently meets Missouri's water quality standards. IblDIVR's proposed delisting was approved by the 
Clean Water Commission on September 8,2010. Because the Mississippi River currently meets 
Missouri's water quality standards, a TMDL is not needed, and this TMDL should be rescinded. 

In an August 24,2010, meeting with MDNR and EPA, MDNR stated that a TMDL must be drafted for the 
Mississippi River because the Mississippi River is included in the list of TMDLs that must be developed 
based on the settlement agreement and Consent Decree with the American Canoe Association. Under 
the settlement agreement, MDNR stated that the TMDL must be completed by December 31,2010. 
Because of the December 31,2010, deadline, MDNR stated there is not time to allow Missouri's 
proposed 303(d) list and Missouri's proposed delisted streams to be approved by EPA, and therefore the 
draft TMDL must be finalized. Doe Run disagrees that this 'TMUL must be developed and requests that 
the TMDL be rescinded. In the past, EPA has issued separate 303(d) list approvals/disapprovaIs and 
decisions documents. In the event EPA does not have sufficient time to issue a comprehensive decision 
of Clean Water Commission's proposed 2010 303(d) list, Doe Run asks EPA to separately approve 
delisting of the Mississippi before December 31,2010. Without question, EPA can review and make a 
decision on the delisting of this water body prior to December 31,2010. 

The Mississippi River was not on Missouri's proposed 1998 303(d) list when the 303(d) list was placed on 
public notice in August 1998. Instead, the Mississippi River was added to the 303(d) list after comments 
from EPA stating that all state boundary waters, including both the Mississippi and Missouri Rivers, 
should be included. The entire 195-mile stretch of the Mississippi River was added to the 303(d) list as 
being impaired for habitat loss caused by channelization. 

In 2002, the Mississippi River was included on the Missouri 303(d) list. The list indicated impairments for 
chlordane and PCBs (for Water Body Identification ["WBID"] Numbers 1,3152, and 1707), and for lead 
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and zinc (for WBID 1707). The impaired length for the lead and zinc impairments were listed as being 
approximately five miles. 

The Iblississippi River was not included on Missouri's proposed 2004/2006 303(d) list, which was 
approved by the Clean Water Commission in 2007. Instead, MDNR had proposed the Mississippi River 
for delisting because the available data were inadequate t o  demonstrate impairment. However, EPA 
disapproved the delisting, and added the 195.5-mile River back to  the 303(d) list. The five-mile segment 
(WBID 1707) was listed for lead and zinc, and a 124.5-mile segment (WBID 3152) was listed for mercury. 

The lead and zinc impairments from WBID 1707 were listed based on one sediment sample with 
elevated levels of lead and zinc, which was collected near Doe Run Herculaneum's Outfall 001. However, 
the sample was likely taken within the acute zone of initial dilution and the chronic mixing zone. Other 
samples were also taken near Herculaneum Outfall 001. These samples included sediment samples, fish 
tissue, and water quality samples. The results of these data did not support the Mississippi River's 
inclusion on the 303(d) list for lead and zinc. The data sheets for the 2004/2006 303(d) list are attached 
as Attachment 1. 

In 2006, a TMDL was drafted and approved for the Mississippi River to address the impairments of 
chlordane and PCB, which were the impairments which placed the Mississippi River on the 303(d) list in 
1998. 

In 2008, MDNR requested the Mississippi River be delisted for the alleged lead and zinc impairments. 
The Clean Water Commission granted the delisting. However, EPA again disapproved the delisting, and 
added the Mississippi River back to  Missouri's final 2008 303(d) list. MDNR commented on EPA's 
addition of the Mississippi River, stating, 

EPA's listing of the [195.5 miles of the Mississippi River] is based on a single sample 
taken at the area immediately below the outfall of the Herculaneum smelter. The other 
seventeen (17) sediment samples, some in the vicinity of the smelter outfall, showed 
only background levels of these two metals. The department agrees that the sample 
taken at the outfall does exhibit metals contamination, but this one sample is only 
representative of the immediate area around this outfall. 

Additionally, MDNR stated, "the number of events is inadequate to  demonstrate impairment. Missouri's 
listing methodology requires two such occasions in the most recent 3 years of data before we can 
designate the water as impaired." As discussed above, only one data point from 2001 showed the 
Mississippi River to  be impaired for lead and zinc. In its response to  MDNR's comments, EPA refused to 
delist the Mississippi River. 

In the 2008 Missouri 303(d) list, one segment of the Mississippi River (WBID 1707) was again listed for 
lead and zinc, and another segment (WBID 3152) was listed for mercury. 

In 2010, MDNR requested the Mississippi River (WBID 1707) be delisted because water quality standards 
are now met. Missouri's proposed list was approved by the Clean Water Commission on September 8, 
2010, and will be sent to  EPA for final approval. 

MDNR asserts that, despite proposing delisting of the Mississippi River for the 2010 303(d) list, a TMDL 
must still be completed pursuant to  EPA's settlement agreement with the American Canoe Association. 
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However, the settlement agreement states, in relevant part, that "EPA is under no obligation to 
establish TMDLs for any waterbodies that EPA determines do not need TMDLs consistent with Section 
303(d) of the CWA ... or are removed from the Missouri Section 303(d) List ... consistent with the 
provisions of the Clean Water Act and EPA's implementing regulations." Cite, Paragraph 5(b)(4)(B). 
Because of the Mississippi River's delisting from the 2010 Missouri 303(d) list, a TMDL does not need to 
be drafted. 

EPA has provided conditions that are considered "good cause" for approving delistings. In its Guidance 
document, 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 305(b) 
and 314 of the Clean Water Act (hereinafter, "Integrated Report Guidance"), EPA lists a number of 
"good causes" for removing a water from a 303(d) list. These include, but are not limited to: 

When new information or more sophisticated water quality modeling is available that 
demonstrates that the applicable WQS(s) is being met; 
When flaws in the original analysis of data and information led to the segment being 
incorrectly listed; 
The water body and pollutants are addressed in a TMDL approved or established by 
EPA. 

States may assign waters to Category 4 i f  available data and/or information indicate that 
one or more designated uses are not being attained or are threatened, but a TMDL is 
not needed. States may place these water bodies in one of the following three 
subcategories: 

o Category 4A: An EPA-approved TMDL has been established to address the water 
bodyand pollutant. 

o Category 48: Alternative pollution controls required by local, state, or federal 
authority are sufficiently stringent and expected to achieve WQS within a 
reasonable period of time. One example of such controls is an EPA-approved 
state National Pollutant Discharge Elimination System (NPDES) Permit in Lieu 
(PIL) of a TMDL. 

o Category 4C: Impairment not caused by a pollutant, but instead caused by other 
types of "pollution," as defined by the CWA. Development of TMDL is not 
required. 

Here, MDNR has repeatedly recommended that the Mississippi River should not be listed as impaired 
due to lead and zinc. The data do not support impairments using MDNR's 303(d) Listing Methodology. 
The draft TMDL suggests that the existing discharge from Outfall 001 at the Herculaneum Smelting 
Facility is the only significant source of lead and zinc, and that the levels of lead and zinc being 
discharged from Outfall 001 are significantly less than the allowable wasteload allocation ("WLA") 
required to meet water quality standards (less than 0.1% of the draft WLA). Therefore, the TMDL should 
not be issued based on a flawed listing and recognition that the existing permit is sufficiently stringent 
to achieve water quality standards. 

Comment 2 - Draft TMDL erroneously includes Joachim Creek 

On Page 3, the draft TMDL states: "Due to limited water quality data available for the Mississippi River, 
and to best represent the water quality impairment caused by lead and zinc, this TMDL report also 
includes the subwatershed of Joachim Creek." However, there are no data presented in the draft TMDL 

LirnnoTech 
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demonstrating toxicity or impairment of Joachim Creek or the Mississippi River downstream of Joachim 
Creek. 

Page 6 indicates that attempts to analyze sediment samples from Joachim Creek "failed due to a lack of 
fine sediments downstream of the smelter." Joachim Creek is not included on the 303(d) list. The slag 
storage area along Joachim Creek is undergoing closure consistent with an Administrative Order on 
Consent. The closure is intended to prevent any further runoff or leaching from the facility to enter 
Joachim Creek. Therefore, because there is no data indicating Joachim Creek i s  impaired, and the slag 
storage area is already being addressed pursuant to an AOC, Joachim Creek should not be included in 
the Mississippi River TMDL. 

Comment 3 - Draft TMDL relies on outdated and unreliable data 

The draft TMDL relies on outdated data. Both on Page 7 and in Table 3 of the draft TMDL, there are 
references to one sediment sample with elevated sediment concentrations. The sediment sample was 
collected in 2001 in the stormwater outfall to  Joachim Creek. This outfall drained to the slag storage 
area, which is currently undergoing closure. The sample collected in the stormwater outfall is not 
representative of current or ambient conditions in Joachim Creek or the Mississippi River. 

The draft TNIDL also relies on data that is not described or presented for verification. For instance, on 
Page 7, the draft TMDL refers t o  sediment samples collected in 1995 but provides no other reference to 
these values or their location. Doe Run is unable to analyze, verify or otherwise look into this value, as 
not enough information is presented. Additionally, in Section 3.4, MDNR cites the general water quality 
standards for harming benthic organisms, but presents no direct evidence that the benthic organisms 
are harmed or impaired due to  lead and zinc in the sediment or water column. Because of this lack of 
information, Doe Run was unable to determine the applicability of the citations. 

MDNR also relies on mischaracterized data. On Page 7, the draft TMDL refers t o  high levels of lead found 
in fish tissue. However, MDNR provides no data or supporting information on this fish tissue data. The 
2004/2006 303(d) list included fish tissue data from 1999 through 2004. A review of that data indicates 
that only one sample from one carp contained lead levels above the Missouri guideline of 0.3 mg/kg 
(0.383 mg/kg). Overall, the fish tissue was well below the guidelines, with an upper 60% confidence level 
of 0.083 mg/kg. At that time the DNR determined that no impairment existed due to fish tissue levels. 

Comment 4 -The draft TMDL erroneously uses pore water concentrations to  estimate potential 
exposure in the water column 

The draft TMDL uses equilibrium partitioning to estimate pore water concentrations in the sediment, 
then uses the pore water concentrations as an estimate of the overlying instream concentrations (page 
9). This is a faulty assumption. To assume overlying water column concentrations in the Mississippi River 
are in equilibrium with pore water concentrations in the sediment is erroneous and unsupported by 
science. 

The draft TMDL states: "In order t o  be sufficiently protective of water quality standards, it was assumed 
that pore water concentrations were in equilibrium with (i.e., the same as) overlying instream 
concentrations. While this approach may be conservative at higher stream flows where dilution occurs 
in free-flowing or high volume water bodies, the approach is appropriately protective of the aquatic 
environment under critical low flow conditions where dilution is not available." However, here, the 
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water body in question is the Mississippi River. Even at critical low-flow conditions, the Mississippi River 
offers a large amount of dilution of the pore water. 

The flaw in MDNR's approach is demonstrated in Figures 5 through 8 of the TMDL report. These figures 
present a load duration curve, as well as estimates of current loadings of lead and zinc in the Mississippi 
River and Joachim Creek. The method MDNR used in developing the current loadings is not described in 
detail in the TMDL, but it appears that estimated pore water concentrations of lead and zinc were 
multiplied by the flows in the Mississippi River and Joachim Creek on the days the sediment samples 
were collected. This rests on the assumption that the entire upstream flow in the rivers were at the 
concentration estimated by equilibrium partitioning with the sediment. This is a mischaracterization of 
current loadings, and makes it appear as though concentrations of lead and zinc in the water column 
have exceeded water quality criteria in the rivers while there are no data supporting such exceedances. 
Instead, the available water column data shows compliance with water quality criteria. 

Comment 5 - Water quality target 

Page 10 indicates that the 25th-percentile hardness for the Mississippi River is 193 mg/l. While this is 
the 25th-percentile of the paired water quality samples presented in Table 4, additional hardness data 
are available and should be used. Missouri rules require that hardness be determined by the 25th- 
percentile of a representative number of samples at the appropriate stream flow conditions. 
LimnoTech's review of hardness and flow data from the United States Geological Survey (USGS) gaging 
station #07010000, included below, calculated a 25th-percentile hardness of 215 mg/l.' Therefore, the 
draft TMDL should be updated and 215 mg/L should be used as the hardness value for calculating water 
quality criteria. 

' LirnnoTech recommends the elimination of the three data points from 1993, as these were collected 
during record flood levels. The remaining 27 data points from 2004 through 2007 result in a 25th- 
percentile of 215 mg/L. 

LirnnoTech 
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Hardness Data at USGS Station #07010000 
Date 

7/18/1993 
Hardness, water, milligrams per liter as calcium carbonate 

160 
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Comment 6 -The draft TMDL demonstrates no link between elevated sediment concentrations in one 
sample and the TMDL's targets for dissolved lead and zinc in  the water column 

EPA's Guidelines for Reviewing TMDLs under Existing Regulations issued in 1992 (EPA, May 20, 2002) 
states: "the TMDL submittal should explain the linkage between the pollutant of concern and the chosen 
numeric water quality target." Here, the pollutants of concern in the draft TMDL are lead and zinc. As 
has been discussed throughout, the alleged impairments are based on one sediinent sample in the 
vicinity of Outfall 001 at the Herculaneum Smelter. 

The draft TMDL establishes targets for lead and zinc based on dissolved water quality criteria, and links 
attainment of these targets to discharges of dissolved lead and zinc from Outfall 001 at the 
Herculaneum Smelter. However, the draft TMDL does not establish a link between elevated levels of 
lead and zinc in the sediment and dissolved concentrations of lead and zinc in the water column. While 
Doe Run does not believe the available data indicate an impairment, even if there is an impairment for 
lead and zinc in the sediment, it is unclear how achieving dissolved lead and zinc concentrations in the 
water column reduces lead and zinc in the sediment. Doe Run and LimnoTech ask for clarification on this 
issue, and, if none can be provided, requests the data be reevaluated to  determine there is no 
impairment t o  be addressed, or, alternatively, re-formulate the TMDL to address any alleged sediment 
impairments. 

Comment 7 -The draft TMDL cites technology-based effluent limits as basis for TMDL permit WLAs 

The draft TMDL demonstrates that existing permit (MO-0000337) limits for Outfall 001 at the 
Herculaneum Smelter are sufficiently stringent to meet the dissolved lead and zinc WLAs presented in 
Tables 6 and 7, with permit limits that are less than 0.1% of the allowable WLA presented in the TMDL. 
The existing permit limits for lead and zinc are technology-based limits, not water quality-based limits. 
Doe Run and MDNR are currently working together to revisit the existing limits as part of the permit 
renewal process. Therefore, these permit limits should not be referred to in the TMDL. It is  sufficient for 
the TMDL to present the water quality basis for the WLA, and rely on the permit writer to establish 
permit limits that are protective of water quality and consistent with technology-based requirements. 

Comment 8 - The draft TMDL misrepresents human health as an impaired beneficial use 

Page 13, Section 3.5 of the draft TMDL states that it was necessary to  evaluate protectiveness of lead 
and zinc for human health criteria. The 303(d) listing did not list this beneficial use as impaired, nor are 
any data presented that indicate human health criteria are not already being protected. Therefore, this 
section should be deleted from the TMDL. 

Comment 9 -The draft TMDL misrepresents potential for Doe Run discharges t o  cause or contribute to  
violations of water quality standards 

Table 10 of the draft TMDL misrepresents the existing Doe Run discharges and the need to reduce zinc 
discharges by 39% to meet the TMDL. Table 10 used the 95th percentile of the effluent concentrations 
and the design flow to  calculate the current loading. This is an overly conservative representation of the 
zinc loading from the outfall. In fact, Outfall 001 has not exceeded i t s  daily maximum effluent limit since 
October 2004, and has only exceeded the monthly average effluent limits three times since 2004. Of the 
three exceedances: the January 2005 exceedance was 9.8% over the monthly average limitation; the 
March 2007 exceedance was 36.6% over the monthly average limitation; and the February 2008 

LimnoTech 
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exceedance was 1.9% over the monthly average limitation. These effluent data demonstrate that 
maintaining existing effluent limits is sufficiently protective of water quality standards and the load 
reductions listed in the TMDL are not necessaw. 

Appendix A is misleading, as it makes a comparison of Doe Run effluent data to ambient water quality 
criteria. Identifying effluent concentrations that exceed ambient chronic criteria is not indicative of Doe 
Run's effect on Mississippi River water quality, given the significant mixing and dilution of the discharge 
because of the flow in the Mississippi River. Appendix A seems to suggest there are many exceedances 
of water quality criteria, when in fact there are no data presented to suggest this has occurred. Doe Run 
asks that the Appendix be revised accordingly. 
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Attachment A 
Missouri DNR Data Sheets for 303(d) Listing Determinations for the Mississippi River 

MDNR 2004/2006 303(d) List Data 
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MDNR 2004/2006 303(d) List Data (cont.) 
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kctanald(2WO) fwnd a sbmg rebbmhp behveen toxctf and devated kvek d MI@& sedmnt cmtamnans, even I nme 01 themexceededther 

Robable W y k  Level and p o p s e d  the c a k u h h  of a ~edimmglobent_ The se-t wobent 6 caicutated by dvldlgthe pdblant c m c m a b m  n 

the ranpk by me Robabk Wnts Level vabe for that pCltant Thycakubbm s made f?r a1 sedinentplutans n the sarrpkwlm E v a b e s  These 

cskuhted vabes are mensumred and normbed by dwldng matrumby me nuher of p d b n s  I 

kc tana ld  fwnda sbmg carebbn  befween toxlctf and sedmmnl wobenk hat exceeded 0 5 The sedlmvlglobenl for The MrSnStp Rver 6 0 148 

h a  lers than the vabe recomrended by h s c h a l d  as a good ndcata of toxcty Therefore Bg Oeek6 pdged to be 

unlrnpsrred due to the synngrbc effeck of m k  swrmn l  contarmans 

The depa"hm4scremed m n y  01 sednrrent s a w s  for loxcty usngme Mcrotox testng pacedure The Mcrotox pocehre 6 not as 
defnlbve of a toxctf teatng pocedure as the c o r n  h o  specler (freshwater specres mually a rmplanbim and a brvalfsh speclea) 
boassay pocedure W e v a .  Mcrotox has the advantage of k g  m c h  eaaler g l c k a  and ksr expenswe than ba6bonal boassay 
toxlctf teak The Mcratox test uses a saw ater alga and measures me amunt 01 T)hl produced and emned by me alga, relered la as 
bobrmescence WducPom n the smunl 01 bobrmercmce are nlerpreted as toxctf Became ths alga does not have me same 
semlbvty lo altoxlcank as the -1 semme lrerhwata fauna n Mrswn s t e a m  or b k  1 6 n l  a defntwe test for me pesence or 
absence of larct f  n M r r a m  *beam or lakes but1 does gNe s o m  ndcabon f a  pofenhalloxcty mdretabve toxctf where several 
w a r n  are tested 

The 6 5 0 - 3 h  teak lor a X)perent reddcbn n bc&rmescence over a UFrmrrte penod The E 2 0 3 h  tesk are m r e  rmalrre and 
test for a 20 wrcenl reducbm n babmescence over a 3 O m e  mod h ZQW the o e ~ a h l s r l c n e d  tromanacare water me 

a la  m a t m  the spaces behveen sedmrnt partick, to a s d d  phase M o d .  which hvolves roal j lg me s d m t  h w ater lo m a r u  
etoxicank. Vabes greats than 99500 or 81.9 percem hdcateno toricty. The las me vabe h, the geater thetoxikii kvd. 
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