
March 18, 2008

Phil Schroeder
Missouri Department ofNatural Resources
Division ofEnvironmental Quality
Water Protection Program
P.O. Box 176
Jefferson City, MO 65102

Re: Proposed Missouri Antidegradation Rule and Implementation
Procedure, April 20, 2007

Dear Mr. Schroeder:

The Missouri Coalition for the Environment ("the Coalition") submits the
following_comment~__regaI"ding-----Missouri's__proposed_Antidegradati()n--R:ule--and-~~-- --­
Implementation Procedure ("Proposed Rules"). We have great appreciation for the effort
the Department of Natural Resources (the "Department") has put into drafting the
Proposed Rules and the opportunity it has given the Coalition to participate in this
process. We also appreciate the Department's stated commitment to comply with its
proposed rulemaking schedule and with the "milestone completion dates" set forth in the
Joint Stipulation of Modification of Settlement Agreement entered in to by the Coalition
and the EPA. We look forward to the completion of the rulemaking as scheduled and to
the Department's submission of the revised standards to EPA as required by 40 CPR
131.20, but believe that several provisions of the rule must be clarified in order to provide
conformance with the Clean Water Act and a sufficient basis for EPA review pursuant to
33 U.S.C. §1313(c)(3).

To that end, please provide clarification regarding the following issues:

I. Applicability of Antidegradation Rule and Implementation Procedure Prior to
Effective Date of Proposed Amendment

As written, the Proposed Rules appear to exempt any entity that submits either a
construction or an operating permit application to the Department prior to the effective
date of the Proposed Rules. Proposed Rules, p. 34. As you well know, both state and
federal law prohibit such an exemption. 10 CSR 20-7.031(2); 40 CFR 131.12. The
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Department has, on more than one occasion, publicly stated that compliance with
antidegradation laws is an existing obligation. We include one of those public statements
below:

MR. PHIL SCHROEDER:

5 on antidegradation. I want to remind the Commission
6 that this document that we're presenting to you today
7 doesn't create new rlll es It 'olhiit it' s intended to
8 do is implement a current rule. That current rule
9 requires that the State of Missouri in its review of
10 permit applications review the necessity for a
11 discharge first; then review the social and economic
12 importance of the activities that are causing the
13 discharge. Those requirements are already existing in
14 our State Rule. And, what we need to do in terms of
15 adopting this document is understand the procedure by
16 which we can do that. I just wanted to make sure
17 that's clear to the Commissioners.
ewe Hearing 4/20/07, transcript, p. 14.

As accurately stated by Phil Schroeder, existing law requires an examination of
necessity and social and economic importance. EPA simply cannot approve Missouri's
Proposed Rules if they do not comply with the state's water quality standards or with the
federal Clean Water Act. An exemption of this sort by the state also renders each and
every permit for a new or increased discharge subject to legal challenge.

Responses Needed:

1. Please verify that the Department will require all permit applicants (including
those that apply for a construction or an operating permit prior to the effective date of the
Proposed Rules) to comply with both state and federal antidegradation regulations.

2. Please also verify that before allowing any lowering of water quality, the
Department will insure that such allowance is necessary and important pursuant to 10
CSR 20-7.031(2) and 40 CFR 131.12.

3. Finally, please clarify how the Department will enforce antidegradation
requirements prior to the effective date of the Proposed Rules.

II. Pollutants of Concern

The Proposed Rules create confusion regarding precisely which pollutants will be
included in the antidegradation review. The Proposed Rules define the term "Pollutants of
Concern" in two places. On page 7, Pollutants of Concern (PaC) include pollutants that
"affect beneficial uses(s) in waters of the state. POCs include pollutants that create
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conditions unfavorable to beneficial uses in the water body receiving the discharge ... "
On page 15, POCs "include those pollutants reasonably expected to be present in the
discharge and for which the assimilative capacity and permissible loads can be reasonable
calculated."

Both of these definitions, by connecting the term to beneficial uses and to
assimilative capacity, could be interpreted to exclude pollutants that currently lack
numeric criteria in Missouri's water quality regulations. How, for instance, does one
calculate assimilative capacity for a pollutant that currently lacks a numeric criterion?
The method for calculatmg assImIlatIve capacity on page 22, and the calculations of
minimal degradation in Appendix 3 of the Proposed Rules, by relying on a numeric
criterion, also appear to support a narrow reading of Pollutants of Concern that
impermissibly limits the term to pollutants with numeric criteria.

EPA has commented on the inappropriateness of such a limitation. In its comment
letter of February 15, 2007 EPA stated that Pollutants of Concern cannot exclude
pollutants that lack specific criteria if those pollutants have the potential to degrade water
quality.

Although the Department has publicly stated that the antidegradation procedures
apply to "nutrients and sediments and other pollutants that do not have numeric criteria"
and that have "the potential to affect a beneficial use," (CWC hearing transcript, 4/20107,
pp. 18-19) the definitions of Pollutants of Concern create uncertainty, necessitating
clarification from the Department. Without this clarification, EPA cannot approve the
Proposed Rules as written.

Responses Needed

1. Please verify that the term "Pollutants of Concern" does not exclude pollutants
that have the potential to degrade water quality, but that lack specific numeric criteria.

2. Please state the conditions under which pollutants such as Nitrogen,
Phosphorus and sediment, for which no numeric criteria currently exist in Missouri's
water quality regulations will be considered pollutants of concern in an antidegradation
review.

3. Please state how the "significance" of the proposed degradation will be
calculated in an antidegradation review for pollutants that lack numeric criteria.

III. Tier I Antidegradation Review

The Proposed Rules appear to violate not only antidegradation regulations, but
federal regulations regarding effluent limits as well. There are several places on page 13
of the rules that suggest that additional loadings of Tier I pollutants are permissible. For
instance, the second paragraph on page 13 states that "[t]ier 1 reviews allow pollutants to
be discharged in accordance with the WQS" Proposed Rules, p. 13.
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Similarly, the third paragraph on page 13 states that "the water may receive the
same [Tier I] pollutants if: 1) the discharge would not cause or contribute to a violation of
the WQS." Finally, the following language in the last paragraph of page 13 also
suggests that additional loadings are permissible: "prior to allowing any new or expanded
discharges of that [Tier I] pollutant ... " ld.

By definition, however, Tier I pollutants are "at, near or violating WQS" ld. Thus,
a discharge of a Tier I pollutant in accordance with WQS would necessarily prohibit that
very discharge. While there may be a few instances where a ve small addit' .
po lutants would not violate water quality standards, in most cases, an additional loading
of a pollutant so close to the water quality criterion would "cause or contribute to a
violation ofwater quality standards" in violation of40 CFR 122.44(d).

The Department needs to clarify, not only for EPA, but also for the regulated
community, which appears so eager to classify pollutants as Tier I, that such increased
loadings will be the exception, rather than the norm unless the discharger can meet the
water quality criteria at the end of the pipe.

The Proposed Rules also assign tier review levels based on a statistical test that
utilizes the 90% confidence interval of the ambient concentrations of a minimum of five
data points per pollutant. Tier I review is required where the 90th percentile of the data is
greater than 95% of the applicable criterion. In its comment letter of February 15, 2007,
EPA advised the Department to provide justification for the selected statistical test.
Though the statistical approach has varied somewhat from the earlier draft that EPA
commented on, to our knowledge, the Department has not provided justification for this
latest approach.

There is also a discrepancy within the Proposed Rules regarding the minimum
sample size required for the above analysis. While page 21 requires at least 5 samples,
page 41 states that the method "could be used regardless of data set size." The
Department should verify that a minimum of five samples will be required for the
analysis. Any sample size smaller than five will render the statistical analysis
unrepresentative, and, therefore, insupportable. Again, federal and state law require Tier
II protection for water quality that exceeds water quality criteria. An unsupportable
statistical method that assigns pollutants to tier review levels, and in this case, one that
would disproportionately assign pollutants to Tier I review, cannot be approved by EPA.

Finally, the Department should stand firm in requiring data collection (where
sufficient data does not already exist) by permit applicants. An under-funded and under­
staffed water protection program should not be saddled with this additional burden.
Please join us in supporting the premise that the discharge of pollutants is a privilege
rather than a right. As such, it is no great burden upon dischargers to collect water quality
data that will assist the Department in its efforts to achieve compliance with
antidegradation laws.
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Responses Needed

1. Please verify that additional loadings of pollutants that are at, near or violating
water quality criteria will be prohibited without a prior showing that such additional
loadings will meet the applicable water quality criteria at the end of the pipe.

2. In the alternative, please verify that additional loadings of pollutants that are at,
near or violating water quality criteria will be prohibited without a prior showing that
such additional loadmgs w111 not cause or contribute to a violation of water quality
standards.

3. Please provide the legal and scientific bases for the statistical approach for
determining tier review levels. Why the 90th percentile and why 95% of the water quality
criterion?

3. Please verify that a minimum of five samples will be required for the statistical
analysis set forth in Appendix 2.

IV. Necessity of Degradation and the Alternatives Analysis

Without clarification regarding the economic efficiency element of the
alternatives analysis, the Proposed Rules could be interpreted in such a way as to render
them contrary to both federal and state law. Specifically, the rules provide that
alternatives greater than 120 percent of the base costs "are generally considered to not be
economically efficient." Proposed Rules, p. 26. The rule provides no basis whatsoever
for this generalization, and we have good reason to believe (because we were told so) that
the permit reviewers will simply reject all alternatives that price out at more than 120%
as unreasonable.

The Department cannot simply presume that an alternative that costs more than
120% of base cost is economically inefficient. Federal and state law require a showing of
necessity before water quality can be degraded. 40 CFR 131.12 and 10 CSR 20-7.031(2).
In other words, the state must demonstrate that degradation is necessary, because no

reasonable alternative exists. An unsupported presumption of unreasonableness, however,
fails to satisfy the necessity element of antidegradation law. If EPA allows the state to
make such presumptions, it will render the "necessary" element of antidegradation
meaningless.

EPA approval of Missouri's 120% presumption, without clarification, would be
contrary to both the meaning and the intent of the federal antidegradation policy and,
therefore, subject to judicial challenge. The Proposed Rule allows for a rebuttal of the
120% presumption-of-inefficiency where "evidence exists to the contrary." Proposed
Rules, p. 26. The rules also list several factors "that might warrant consideration of
alternatives of greater costs (above 120 percent)." Id. Verification from the Department
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that the alternatives analysis will in each case include consideration of alternatives that
"optimize the balance between water quality benefits and project costs" (Proposed Rules,
p. 25) and that are also "affordable" by the applicant as defined on pages 27-28 of the
Proposed Rules is required before EPA can approve this provision.

Responses Needed

1. Please verify that the Proposed Rules do not allow rejection of an alternative
based simply on a cost calculation that exceeds 120% of the base cost.

2. Please verify that the Department will, in each case, examine both water quality
benefits and project costs for various pollution treatment alternatives in making its
determination of reasonableness and necessity.

V. General Permits

While general permits are mentioned on pages 35 and 36, the Proposed Rules are
completely void of procedures that describe how antidegradation will be implemented on
general permits. As you know, an earlier draft contained several bullets that clearly set
forth antidegradation implementation procedures for new or expanded general discharges.
These bullet points would have provided a method by which Missouri could have ensured
that general permits comply with federal and state antidegradation requirements. Instead,
the Proposed Rules simply state "General Permits will be addressed as they expire after
the effective date of the Missouri Antidegradation Rule and Implementation Procedure."
Proposed Rules, pp. 35-36.

We think the Department knows that this language, standing alone, is insufficient
to meet federal requirements, including the requirement to provide sufficient public
notice. The following is an excerpt from Phil Schroeder's testimony before the Clean
Water Commission on April 20, 2007:

9 implement antideg to general permits. Without that [the
infamous bullets] in
10 there, there's really not much to state it other than
11 we'll address it when the time comes and I'm not sure
12 that that's sufficient to be able to reassure those
13 that we're going to do that job in some structured way.

That the Department allowed those bullets to be deleted without objection is highly
disappointing.

In commenting on an earlier draft, EPA asked for clarification regarding how the
Department intends to conduct Tier II review of new or expanded general discharges.
EPA Comments 2/15/07, E-8. Instead of providing what was asked for, the Department
readily agreed to delete the bullet points that would have provided the requested clarity.
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By failing to provide clarification regarding general pennits and other issues, the
Department has created the impression that it believes it can simply ignore EPA's
comments. We hope this does not continue to be the case. We also believe it will be
difficult for EPA to defend an approval of the Proposed Rules without a response in the
record that addresses both the agency's comments and the requested responses below.

Responses Needed:

1. Please state how the Department will perfonn an alternatives analysis and
socioeconomic review on general pennit templates.

2. Please state how the Department will ensure that existing general pennits
are not significantly degrading water quality.

3. Please state how the Department will account for cumulative impacts to
water quality caused by general pennits over time.

4. Please state how the Department will ensure that both in=d~iv=i=du=a=l_an=,,-,d,,------ _
cumulative impacts from general pennit discharges are insignificant.

5. Please state whether the Department will require individual pennits (and
the associated antidegradation review) for an activity that poses a risk of causing
significant degradation.

VI. Unclassified Waters

While the Proposed Rules state on page 10 that "all waters of the state" are
subject to those rules, and on page 22 that "this antidegradation implementation
procedure applies to all waters of the state regardless of use designations or water
classification," the rules' allowance for both individual and cumulative de minimis
exemptions from Tier II antidegradation review and the linking of Pollutants of Concern
to beneficial uses create confusion as to how a pennit reviewer will conduct an
antidegradation review on a discharge to an unclassified stream.

EPA noted the uncertainty in its comment letter of February 15, 2007, and asked
the Department to clarify the antidegradation review process for unclassified waters.
EPA's comments 2/15/07, E-2. In particular, EPA stated that "it is difficult to understand
how assimilative capacity will be calculated and, as such, how the potential for
degradation will be evaluated." Id. Unfortunately, the Proposed Rules fail to address
these issues leaving EPA with an insufficient basis for approval without further direction
from the Department.
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Responses Needed

1. Please describe how an antidegradation review on a new or expanded
discharge to an unclassified segment will be conducted

2. Please confinn that new or expanded discharges to unclassified streams
that will significantly lower water quality will be prohibited without a prior showing of
necessity and socioeconomic importance.

VII. 401 Certifications

The Proposed Rules presume that the state's 401 certification program and the
Army Corps of Engineers' 404 pennitting process are managed in such a way as to
prohibit significant degradation. According to page 36 ofthe rules, "applicants who fulfill
the tenns and conditions of applicable §404 pennits, and the tenns and conditions of the
department's corresponding §401 water quality certification, will have fulfilled the
antidegradation requirements." The problem with this approach, however, is that neither
of these pennitting programs is examining existing in-stream water quality before
authorizing a discharge. As such, it is impossible for the Department to ensure that
significant degradation will not in fact occur through simple compliance with pennit
conditions.

The Proposed Rules also presume that because the 404(b)(1) Guidelines require a
pennit applicant to perfonn an alternatives analysis and to chose the least
environmentally damaging practicable alternative, that all 404 pennitted discharges will
satisfy antidegradation requirements. It is well known that the Army Corps of Engineers
commonly authorizes projects that are not in fact the least damaging practicable
alternative. Regardless, the Department cannot simply presume that the Army Corps of
Engineers is requiring alternatives analyses that confonn to state and federal
antidegradation regulations without some sort of oversight and verification.

And what of the socioeconomic importance analysis required by 40 CFR
131.12(a)(2)? There is no comparable requirement in the 404(b)(1) guidelines and the
state cannot waive this critical component ofthe antidegradation review.

We do not see how EPA can approve these rules without a demonstration by the
Department that it will not issue 401 certifications without a prior showing of
insignificance or, where discharges are shown to be significant, without a verification that
1) the 404(b)(1) alternatives analysis confonns with the state's antidegradation
implementation procedures and 2) the proposed discharge is of demonstrated social or
economic importance.
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Responses Needed

1. Please explain how EWQ and "minimal degradation" will be determined
in the 401 certification process.

2. Please state how social and economic importance will be demonstrated in
the state's 401 certification process.

3. Please explain how the state will ensure that 401 certifications will allow
orily degradatIOn that has been demonstrated to be "necessary."

VIII. Temporary Degradation

The Proposed Rules allow a complete exemption from Tier II review for those
discharges that will result in "temporary degradation." Proposed Rules, p. 16. Although
an exemption from Tier II review for temporary degradation is contemplated in EPA
Region VIII guidance, according to the EPA, the exempted degradation must be
temporary and limited. United States EPA Region VIII Guidance: Antidegradation
Implementation (1993), p. 11. Region VIII suggests such exemptions be limited to
impacts that lower the ambient concentration of a discharged pollutant by less than 5%
and are ofless than one month duration. Id.

Unfortunately, the Proposed Rules fail to adequately define temporary
degradation and lack any specific limitations regarding impacts to water quality and the
duration of those impacts. Without further clarification of the meaning of "temporary
degradation," the· potential for abuse is very high. The rules also lack a basis for EPA
approval because, as written, anything goes. Although the definition includes a list of
factors to consider when making a temporary degradation decision, the permit writer has
been provided with no guidance or ascertainable criteria regarding how to interpret or
apply those factors. We note that while temporary degradation is permissible in Tier III
waters, the Proposed Rules allow such degradation only upon a showing that impacts will
in fact be temporary. We ask for clarification that the same showing will be required
before temporary discharges are granted an exemption from Tier II review.

Responses Needed

1. Will the Department require a demonstration on the part of the discharger
that water quality degradation will in fact be temporary before exempting a discharge
from Tier II review?

9

2. If so, what kind of showing of temporary impacts will be required?
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IX. CSO/SSO Exemptions

We find it very curious that the Proposed Rules exempt CSO and SSO treatment
byproduct discharges and any CSO or SSO control project that results in a net decrease in
the related pollutant loadings. Proposed Rules, p. 15. EPA apparently found this curious
as well and requested an explanation from the Department in their comments of February
15, 2007. EPA Comments 2/15/07, E-5. Forgive us, but these exemptions reek of
favoritism to the St. Louis Metropolitan Sewer District and are insupportable without a
showing by the Depmtment that such discharges WIll III fact result III "mInImal
degradation" as defined by Missouri's implementation procedures. A simple net decrease
in CSO or SSO pollutant discharges is not per se insignificant, it is simply a decrease.

Responses Needed

1. Please provide the scientific and legal bases for exempting CSO and SSO
treatment byproduct discharges from Missouri's Tier II antidegradation requirements.

2. Please provide the scientific and legal bases for exempting CSO or SSO
control projects that result in a net decrease in pollutant loadings from Missouri's Tier II
antidegradation requirements.

x. Calculations of Minimal Degradation

The Proposed Rules define minimal degradation as "the reduction of the facility
assimilative capacity for any pollutant by less than 10 percent as a result of any single
discharge and the reduction of the segment assimilative capacity for any pollutant by less
than 20 percent ...." Proposed Rules, p. 6. The example calculations for minimal
degradation provided in Appendix 3, however, do not accurately reflect this definition, as
each example calculates minimal degradation using only the chronic criterion of the
selected pollutant. An accurate calculation of assimilative capacity must utilize both the
chronic and the acute criterion for each pollutant of concern and the appropriate permit
effluent limit for both of these criteria. For instance, one calculation should be performed
using the acute criterion and the daily effluent limit and a second calculation should be
performed using the chronic criterion and the average maximum effluent limit. The
percent of FAC for each of these calculations should be below 10% before the proposed
discharge can be considered to be ''minimal degradation" and therefore exempt from
Tier II review.

Response Needed

1. Please state whether the Department will perform (or require the
discharger to perform) minimal degradation calculations using both the acute and the
chronic criteria (where available) with the appropriate corresponding effluent
concentrations for each Pollutant of Concern.
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Thank you for working with us throughout this process. We look forward to your
responses.

Sincerely,

Kim A. Knowles

Cc:
William "Art" Spratlin
Director
Waters, Wetlands & Pesticides
EPA Region 7
901 N. 5th Street
Kansas City, KS 66101

John Delashmit
Chief, Water Quality Management Branch
EPA Region 7
901 N. Fifth Street
Kansas City, Kansas 66101

Rebecca Landewe
EPA Region 7
901 N. Fifth Street
Kansas City, Kansas 66101
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