
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 7
901 NORTH 5TH STREET

KANSAS CITY, KANSAS 66101
MAR 18 2008

Mr. Phil Schroeder
Missouri Department ofNatural Resources
Water Pollution Control Branch
P. O. Box 176
Jefferson City, MO 65102-0176

Dear Mr. Schroeder:

This letter transmits the comments of the United States Envir0111nental Protection Agency
(EPA) on the document entitled Missouri Antidegradation Rule and Implementation Procedure
(the Procedure), which the Missouri Department ofNatural Resources (MDNR) publicly noticed
for comment as part of the proposed rulemaking to incorporate the document by reference into
the state water quality standards (WQS) at 10 CSR 20-7.031(2)(D). EPA appreciates the
opportunity to comment on the Procedure that was adopted by the Clean Water Commission on
April 20, 2007.

EPA submitted comments on previous drafts of the Procedure by letter dated
February 15, 2007. In that letter, EPA discussed the settlement agreement it entered into with
the Missouri Coalition for the Environment (MCE), whereby the Agency agreed to determine by
April 30, 2007, whether new or revised WQS are necessary to meet the requirements of the
Clean Water Act (CWA) with respect to antidegradation implementation procedures. In the time
since that February letter, EPA received an extension to the settlement agreement deadline. In
the extension, EPA agreed to make its determination by September 30, 2008, unless Missouri
submits new or revised WQS identifying antidegradation implementation procedures by
September 1, 2008. The extension of the settlement agreement provides the following milestone
and final date, which, if completed will relieve EPA of its obligation to make its detennination;

• July 31, 2008 - Date by which the rule language for the Procedure is to be published.
• September I, 2008 - Date bywhich the state of Missouri is to submit new or revised

WQS identifYing antidegradation implementation procedures.

EPA understands that Missouri is on track to meet both of these dates, and EPA
encourages the state to continue its effort to submit the final WQS and rule-referenced
antidegradation implementation procedures in a manner consistent with 40 CFR § 131.6* by
September I, 2008.

• Federal regulations at 40 CFR § 131.6 specify the minimum requirements for a water quality staudards submission,
which includes certification by the State Attorney Geueral or other appropriate legal authority that the water quality
standards were duly adopted pursuant to State law.
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Enclosed with this letter are EPA's comments on the April 20, 2007, Missouri
Antidegradation Rule and Implementation Procedure. EPA is again providing these comments
to obtain clarification on several items ofconcern prior to Missouri's final submission of the
10 CSR 20-7.03 I(2)(D) rule reference and the final Procedure. For all but Comment I (see
Enclosure), EPA is not necessarily requesting changes to the actual document, but is asking that
Missouri provide clarification or supporting documentation with or prior to its submission, which
EPA expects to receive no later than September I, 2008.

Thank you for providing us this opportunity to comment. We appreciate.the cooperative
efforts provided by you and your staff in developing this Procedure. If you have any questions
please do not hesitate to call me at (913) 551-7821, or Rebecca Landewe, of my staff, at (913)
551-7861.

Sincerely,

~
1"0

Jhcr ' . y

John eLafit
Chief
Water Quality Management Branch

Enclosure



ENCLOSURE 

EPA Comments on April 20, 2007  

Missouri Antidegradation Rule and Implementation Procedure 
 

1. Section II.A.3.  Determining Event-Specific and Cumulative Degradation 

 

The equation for calculating facility assimilative capacity (FAC) in the Procedure (page 

22) is incorrect and will result in an overestimation of the available assimilative capacity.  The 

Procedure defines assimilative capacity as the “amount of contaminant load that can be 

discharged to a specific water body without exceeding the Water Quality Standards (WQS) or 

the criteria associated with the pollutant of concern.  Assimilative capacity is used to define the 

ability of a water body to naturally attenuate a discharged substance without impairing beneficial 

uses.”  The FAC is further described as “the assimilative capacity applicable to an individual 

facility and determined through the establishment of the existing and probable pollutant 

concentrations at the point where the facility’s effluent enters the segment.”  The equation in the 

April 20, 2007, Procedure is as follows: 

 

FAC = [WQC * (Qs+Qd) – Cs*Qs] * CF 

 
Where: 

 

WQC = water quality criterion (represented as a concentration, e.g., mg/L) 

Qs = stream flow (7Q10 or other representative flow) in cubic feet per second (cfs) 

Qd = average daily design flow of discharge in cfs 

Cs = pollutant concentration in stream immediately below the point where the facility’s effluent 

enters the segment 

CF = conversion factor to convert a pollutant mass loading into the desired units.  For example, a 

CF of 5.4 to derive a load in “lbs/day” is appropriate when the WQC is represented in mg/L 

and flow is represented in cfs [(mg/L) * (cfs) * 5.4) =  (lbs/day)]. 

 

The equation for calculating assimilative capacity is comprised of three basic parts:  

(1) the maximum pollutant load allowed by the water quality criterion, (2) the existing in-stream 

pollutant load, and (3) the conversion factor to obtain the correct units.
1
  If there is currently no 

discharge to the stream, the maximum pollutant load allowable is a product of the water quality 

criterion (WQC) and the total proposed flow (stream flow, Qs, plus proposed discharge, Qd).  To 

calculate the existing in-stream pollutant load, the in-stream concentration (Cs) is multiplied by 

the stream flow (Qs).  Missouri’s equation above is suitable for calculating the FAC for proposed 

new discharges into streams. 

 

However, the equation is not appropriate for a proposed expansion to an existing 

discharge.  Under Missouri’s Procedure, existing sources are included in the determination of 

existing water quality.  As such, to calculate the FAC for a proposed expansion, it is necessary to 

look at the remaining assimilative capacity of the stream by taking into account the current load 

of the existing discharge.  To do this, Missouri’s equation needs to be modified to include the 

flow of the existing discharge added to the stream flow before multiplying that by the 

downstream pollutant concentration (Cs*(Qs+Qd1)).  Without this modification, the equation 

                                                 
1
 Note: The conversion factor is necessary to obtain the correct units.  To simplify the description here, the 

conversion factor is not discussed in each element of the equation and is assumed to be applied as the final 

calculation. 
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overestimates the available assimilative capacity and underestimates the significance of the 

discharge.  EPA suggests adopting the equations below or making other appropriate revisions to 

the existing equation such that it accurately calculates the assimilative capacity for existing 

(expanding) discharges.  Further, EPA recommends correcting the example calculations in 

Appendix 3.  See additional comments below regarding Appendix 3. 

  

(1)  FAC for proposed new discharges = [WQC*(Qs+ Qd2) - Cs*Qs]*CF 

 

(2) FAC for existing (expanding) discharges = [WQC*(Qs+Qd2) - Cs*(Qs+Qd1)]*CF 
 

Where: 

 

WQC = water quality criterion (represented as a concentration, e.g., mg/L) 

Qs = stream flow (7Q10 or other representative flow) in cubic feet per second (cfs) 

Qd1 = average daily design flow of existing discharge (cfs) 

Qd2 = average daily design flow of new or expanded discharge (cfs) 

Cs = pollutant concentration in stream immediately below the point where the facility’s effluent 

enters the segment 

Cd1 = existing discharge concentration (mg/L) 

Cd2 = new or expanded discharge concentration (mg/L) 

CF = conversion factor to convert a pollutant mass loading into the desired units.  For example, a 

CF of 5.4 to derive a load in “lbs/day” is appropriate when the WQC is represented in mg/L 

and flow is represented in cfs [(mg/L) * (cfs) * 5.4) =  (lbs/day)]. 

 

2. Unclassified Waters 

 

The January 29, 2007, draft Procedure stated that the “absence of a criterion does not 

preclude the department from developing an available loading value for pollutants as part of their 

review of a permit application.”  This language provided flexibility to the department in 

exercising best professional judgment for addressing pollutants covered under Missouri’s 

narrative criteria that apply to unclassified waters (e.g., nutrients and sediments).  EPA 

commented in its February 15, 2007, letter that it supported the inclusion of this language.  The 

provision, however, was deleted from the March 23, 2007, draft and is not contained in the final 

April 20, 2007, version of the Procedure.  The April 20, 2007, version of the document is silent 

on discussing how MDNR will conduct antidegradation reviews for unclassified waters and the 

applicable narrative and numeric criteria that apply to those waters.  As a result, it is difficult to 

understand how assimilative capacity will be calculated and, in turn, how the potential for 

degradation will be evaluated. 

 

However, despite the lack of detail regarding how unclassified waters will be reviewed 

under the antidegradation policy, Missouri’s Procedure clearly states that all waters of the state 

are subject to the Procedure (page 10).  As such, EPA understands that MDNR will apply its 

antidegradation implementation procedures and conduct full Tier 2 reviews, when necessary, to 

unclassified waters.  In addition, despite the fact that MDNR deleted the above-quoted sentence 

from its April 20, 2007, version, EPA expects that MDNR will evaluate the available 

assimilative capacity of unclassified waters for the applicable narrative criteria (i.e., General 

Criteria at 10 CSR 20-7.031(3)) and numeric criteria (i.e., acute toxicity criteria in 10 CSR 20-

7.031, Table A, as prescribed by 10 CSR 20-7.031(3)(I)) when conducting antidegradation 

reviews.  To address this point, EPA requests that MDNR clarify how it will conduct 
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antidegradation reviews on unclassified waters and include such clarification in its final rule to 

be submitted to EPA. 

 

3. Page 7 – Pollutant of Concern 

 

EPA commented in its February 15, 2007, letter about the definition of “pollutant of 

concern,” raising the issue about some potentially limiting language that excluded pollutants or 

combinations of pollutants without numeric criteria.  EPA does not object to the revised 

definition in the April 20, 2007, Procedure, but requests that Missouri clarify with its submission 

that the current definition of “pollutants of concern” is not limited to just those pollutants with 

numeric criteria, but also includes other pollutants covered by the state’s narrative criteria that 

have the potential to degrade water quality. 

 

4. Page 14 – Section I.C.  Revising Tier Review Levels 

 

The first paragraph reads: 

 

The department may also change a review level from Tier 2 to Tier 1 if a pollutant 

reaches the levels explained in Section I.B.1 of this document. 

 

The intent of the antidegradation policy is to prevent the degradation of high quality 

waters (Tier 2).  However, the antidegradation policy allows states to consider important social 

and/or economic development in making water quality choices.  If, after a Tier 2 review, a state 

demonstrates that a lowering of water quality is necessary to accommodate important social or 

economic development in the area in which the water(s) is (are) located, then the water quality 

may be lowered, but must always remain protective of the existing and designated uses.  

According to Missouri’s Procedure, the assigning of Tier review levels depends upon the 

existing water quality (EWQ), which is defined as “a characterization of the current (approved) 

level of the pollutant of concern…” and “once established, EWQ is a fixed quantity/quality…” 

(page 6).  The statement about revising Tier review levels could appear to be inconsistent with 

the Procedure’s definition of EWQ.  However, the Procedure also recognizes the need for 

statistical confidence in establishing EWQ and allows for EWQ to be reevaluated “if it is shown 

that an error in determining EWQ or additional data collection significantly increases the 

certainty of the results” (page 19).  Without clarification, the provision above suggests that the 

Tier review level could be revised by a change in the levels of pollutants, rather than a revision 

to the initial assessment of EWQ.  EPA supports the current definition of EWQ, and based upon 

that definition it is EPA’s understanding that the revision from Tier 2 to Tier 1 would only occur 

after a Tier 2 review demonstrates that lowering the water quality is necessary to accommodate 

important social and economic development in the area in which the water is located, consistent 

with the federal regulations at 40 CFR § 131.12, or, as described in Missouri’s Procedure, if 

there was an error in determining EWQ or additional data collection significantly increases the 

certainty of the results.  EPA requests that Missouri clarify the intent of the language in the 

Procedure about revising tier levels.  
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5. Page 16 – Section II.A.  Combined and Sanitary Sewer Overflows (CSOs and SSOs) 

 

The fourth bullet states: 

 

Combined and sanitary sewer overflows (CSOs and SSOs) control projects resulting in a 

net decrease in the overall pollutant loadings to surface waters shall be excluded from 

review requirements.  Treatment byproducts of CSO and SSO discharges should also be 

excluded from review requirements. 

 

EPA understands the need to encourage treatment of CSO and SSO discharges.  

However, the basis for the exemption is not well-defined and it seems inconsistent with the 

State’s antidegradation policy to exclude an entire class of pollutants (i.e., the treatment 

byproducts).  As such EPA requests that the State provide clarification on what is meant by the 

phrase “overall pollutant loadings” and provide additional information about the technical basis 

for exempting treatment byproducts from antidegradation review requirements. 

 

6. Page 21 – Section II.A.1.(d)  Interpreting Data on Existing Water Quality 

 

The Procedure specifies that the 90
th

 percentile of at least 5 samples is greater than or 

equal to 95 percent of applicable WQS.  The April 20, 2007, Procedure improves upon earlier 

drafts by stating that “all consideration should be given to the distributional and statistical 

properties of the data to ensure that appropriate statistical tests are utilized.”  The Appendix 2 is 

provided as an example approach, rather than a prescribed method as it was in previous drafts.  

However, the water quality criterion are developed in a manner reflecting the desired use 

protection with identified magnitude, duration, and frequency (e.g., acute and chronic impacts, 

aquatic life needs, human health impacts, etc.).  EPA requests that Missouri more fully describe 

the statistical approaches it intends to use and clarify how those methods will provide an 

appropriate representation of the existing water quality with consideration of the magnitude, 

duration, and frequency of criterion exceedances in assigning tiers. 

 

7. Page 28 – Section II.C.  Review for Conformance to Technology-Based 

Requirements 

 

EPA requests that Missouri explain the intent of the final sentence in this section, which 

states: 

 

Appropriate enforcement action and/or compliance schedules on facilities that are out of 

compliance will satisfy the assurance requirement. 

 

8. Page 35 – Section III.A.  General Permits 

 

The Procedure identifies when the State intends to address antidegradation reviews for 

the general permit templates, but is not specific in explaining how Missouri intends to conduct  

reviews for the templates and the specific discharges authorized under general permits.  EPA 

requests that Missouri provide additional information and clarity on how the Procedure will be 
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applied to the review of the templates and specific applicants requesting coverage under a 

general permit.  Specifically, EPA requests that, where MDNR has data or information indicating 

that a water body is being impacted by pollutants that could be discharged from facilities or 

activities covered under a general permit, Missouri clarify the steps it will take to conduct 

antidegradation reviews to ensure that water quality is not significantly degraded prior to a 

demonstration of social and/or economic benefit. 

 

9. Page 37 – Section III.C.  §401 Certifications 

 

The Procedure states that “the decision making process for §404 individual permits is 

contained in the §404(b)(1) guidelines (40 CFR Part 230) and contains all of the required 

elements for a Tier 1 and Tier 2 review.”  Regarding Tier 1 reviews (40 CFR § 131.12(a)(1)), 

EPA’s Water Quality Standards Handbook (Second Edition, 1994), states: 

 

A literal interpretation of 40 CFR 131.12(a)(1) could prevent certain physical 

modification to a water body that are clearly allowed by the Clean Water Act, such as 

wetland fill operations permitted under section 404 of the Clean Water Act.  EPA 

interprets section 131.12(a)(1) of the antidegradation policy to be satisfied with 

regard to fills in wetlands if the discharge did not result in “significant degradation” 

to the aquatic ecosystem as defined under section 230.10(c) of the section 404(b)(1) 

Guidelines. 

 

Regarding Tier 2 reviews (40 CFR § 131.12(a)(2)), the Handbook states that “if any 

wetlands were found to have better water quality than ‘fishable/swimmable,’ the State would be 

allowed to lower water quality to the no significant degradation level as long as the requirements 

of section 131.12(a)(2) were followed.”  EPA requests that Missouri identify the portions of its 

§404 decision making process that are consistent with the elements of a Tier 2 review, as 

described in federal regulations at 40 CFR § 131.12(a)(2). 

 

10. Page 41 – Appendix 2 

 

See Comments 6. 

 

11. Page 42 – Appendix 3 

 

The examples in Appendix 3 use an incorrect equation.  First, it is not consistent with the 

equation provided on page 22 of the document as it replaces the in-stream pollutant 

concentration immediately below the effluent (Cs) with existing water quality (EWQ).  Second, 

as noted above, MDNR’s equation does not correctly calculate the FAC for new or existing 

discharges.  In discussing the issue with MDNR, it appears that some changes were made to the 

definition of the terms of the equation on page 22 during the drafting of the Procedure, which 

were not carried over to the examples provided in Appendix 3.  The examples should be 

reworked based on appropriately revised equations (see Comment 1). 
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