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WATER PROTECTION PROGRAM 

 
Notice of Open Meeting 

 
Missouri Clean Water Commission 

 
 

To review minutes from previous meetings and learn about agenda items, please refer to the Department 
website at https://dnr.mo.gov/env/wpp/cwc/index.html 
 
 

AGENDA 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette and Nightingale Conference Rooms 

1101 Riverside Drive 
Jefferson City, Missouri 65102 

April 2, 2020 
10:00 a.m. 

     
 

A. Call to Order         Ashley McCarty 
 
 
B. Approval of Minutes         Ashley McCarty 
 (Approval Needed) 
 

1. January 9, 2020, Open Session Minutes 
2. February 24, 2020, Open Session Minutes 

 
Recommended Action: The Department recommends the Commission approve the minutes  
from the January 9 and February 24, 2020, open meeting. 

 
 
C. DNR Reports and Updates 
 (Information Only) 

 
1. Director’s Update   Chris Wieberg  

 
2. Update on the Clean Water State Revolving Fund’s     Kurtis Cooper 

Regionalization Incentive Grant 
 
 
 

https://dnr.mo.gov/env/wpp/cwc/index.html


3. Update on the Clean Water State Revolving Fund’s Nonprofit  Hannah Humphrey 
Assistance to Small and Medium Publicly Owned Treatment 
Works Grant 
 

 
D. Public Hearing 
 (There are no Public Hearings scheduled for this meeting) 
 
 
E. Recommended for Adoption and Actions to be voted on 
 (Approval Needed) 

 
1. Proposed 2020 303(d) Impaired Water List     Robert Voss 

 
Recommend Action: The Department recommends the Commission adopt the 2020 
Missouri Section 303(d) Impaired Waters List as proposed.  
 

2. Fiscal Year 2020 Clean Water State Revolving Fund Intended Use  Joan Doerhoff 
Plan Amendment 

 
Recommend Action: The Department recommends the Commission approve the 
amendment to the Fiscal Year 2020 Clean Water State Revolving Fund Intended 
Use Plan as proposed. 
 

3. City of Spickard Small Borrower Loan     Joan Doerhoff 
 

Recommend Action: The Department recommends the Commission approve the 
allocation of funding in the amount of $100,000 for a Small Borrower Loan for 
the City of Spickard. 
 
 

F.  New Business 
(Information Only) 
 
 

G. Appeals and Variance Requests  
  

1. Application for Award of Attorney’s Fees Regarding Appeal No. 18-0498  Tim Duggan 
 

2. Application for Award of Attorney’s Fees Regarding Appeal No. 18-0501  Tim Duggan 
 
 

H.  Open Comment Session 
 (Information Only) 

 
This segment of the meeting affords the public an opportunity to comment on any other issues  
pertinent to the Clean Water Commission. 
 

 



I. Future Meeting Dates  
 (Information Only) 

 
July 8, 2020, Lewis and Clark State Office Building 
October 7, 2020, Lewis and Clark State Office Building 
January 7, 2021, Lewis and Clark State Office Building 
April 8, 2021, Lewis and Clark State Office Building 
August 9, 2021, Lewis and Clark State Office Building 
October 12, 2021, Lewis and Clark State Office Building 
 
 

J. Closed Session 
 

This portion of the meeting may be closed if such action is approved by a majority vote of the  
Clean Water Commission members who constitute a quorum, pursuant to Section 610.021, RSMo. 
 
 

K. Meeting Adjournment       Ashley McCarty
 (Approval Needed) 
 
 
People requiring special services at the meeting can make arrangements by calling 1-800-361-4827 or  
573-751-6721. Hearing- and speech-impaired individuals may contact the department through Relay  
Missouri, 1-800-735-2966.  
 
For more information contact: 
Krista Welschmeyer, Commission Secretary, Missouri Clean Water Commission 
Water Protection Program, P.O. Box 176, Jefferson City, MO 65102 
Phone: 573-751-6721 
Fax: 573-526-1146 
E-mail: krista.welschmeyer@dnr.mo.gov 
 

mailto:krista.welschmeyer@dnr.mo.gov




Tab A



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

April 2, 2020 

Approval of Minutes 

Issue: 

The Missouri Clean Water Commission will review the minutes from the past Clean Water 
Commission meetings. 

Recommended Action: 

The Department recommends that the Missouri Clean Water Commission vote to approve past 
meeting minutes. 





Tab B



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Call to Order 

 
Issue: 
 
The Missouri Clean Water Commission will be called to order. 
 
Recommended Action: 
 
None 

 





Tab B1



 
WATER PROTECTION PROGRAM 

 
DRAFT 

MINUTES OF THE 
MISSOURI CLEAN WATER COMMISSION MEETING 

Lewis and Clark State Office Building 
1101 Riverside Drive 

Jefferson City, Missouri 
 

January 9, 2020 
 

Present via Telephone 
Patricia Thomas, Missouri Clean Water Commission 
 
Present at Lewis and Clark State Office Building 
Ashley McCarty, Chair, Missouri Clean Water Commission 
Stan Coday, Missouri Clean Water Commission 
John Reece, Missouri Clean Water Commission 
Allen Rowland, Missouri Clean Water Commission 
Ross Keeling, Acting Legal Counsel, Missouri Clean Water Commission 
Chris Wieberg, Director of Staff, Missouri Clean Water Commission 
Chelsey Distler, Acting Secretary, Missouri Clean Water Commission 
 
 
Michael Abbott, Missouri Department of Natural Resources, Jefferson City, Missouri 
Van Beydler, Missouri Department of Natural Resources, Jefferson City, Missouri 
Robert Brundage, Newman, Comley, and Ruth, Jefferson City, Missouri 
David Carani, Metropolitan Sewer District, St. Louis, Missouri 
John Carter, Citizen, Rolla, Missouri 
Joe Clayton, Missouri Department of Natural Resources, Jefferson City, Missouri 
Jane Davis, Missouri Department of Natural Resources, Jefferson City, Missouri 
Joan Doerhoff, Department of Natural Resources, Jefferson City, Missouri 
Angela Falls, Missouri Department of Natural Resources, Jefferson City, Missouri 
David Hertzberg, City of Joplin, Joplin, Missouri 
Lacey Hirschvogel, Missouri Public Utility Alliance, Columbia, Missouri 
John Hoke, Missouri Department of Natural Resources, Jefferson City, Missouri 
Jay Hoskins, Metropolitan Sewer District, St. Louis, Missouri 
Hannah Humphrey, Missouri Department of Natural Resources, Jefferson City, Missouri 
Melanie Hutton, Cooper County Public Health, Boonville, Missouri 
Sherri Irving, KC Water, Kansas City, Missouri 
Chris Klenklen, Missouri Department of Agriculture, Jefferson City, Missouri 
Misty Lange, Missouri Department of Natural Resources, Jefferson City, Missouri 
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Jeff Meadows, Archer-Elgin Engineering, Rolla, Missouri 
Collin Mackey Missouri Department of Natural Resources, Jefferson City, Missouri 
Holly Neill, The Nature Conservancy, Springfield, Missouri 
Kevin Perry, REGFORM, Jefferson City, Missouri 
Joel Reschly, Missouri Department of Natural Resources, Jefferson City, Missouri 
Lisa Rodgers, Missouri Department of Natural Resources, Jefferson City, Missouri 
Darrick Steen, Missouri Corn Growers/Soybean Association, Jefferson City, Missouri 
Ray Walden, City of Salem, Salem, Missouri 
Philip Walsack, Burns & McDonnell, Joplin, Missouri 
Gary Webber, Missouri Rural Water Association, Ashland, Missouri 
 
 

CALL TO ORDER 
 

Chair McCarty called the meeting of the Missouri Clean Water Commission (CWC) to order on 
January 9, 2020, at 10:03 a.m., at the Lewis and Clark State Office Building, 1101 Riverside 
Drive, Jefferson City, MO. 
 
Chair McCarty introduced the Commissioners, Staff Director, Legal Counsel, and the 
Commission Secretary.  
 

Administrative Matters 

 
Election of Missouri Clean Water Commission Chair 
Agenda Item A-1 

 
Commissioner Reece made a motion to elect Commissioner McCarty as Chair. 
Commissioner Rowland seconded the motion. The motion passed with a roll call vote: 
 
Commissioner Coday: Yes 
Commissioner Thomas: Yes 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Chair McCarty:  Yes 
 
Election of Missouri Clean Water Commission Vice-Chair 
Agenda Item A-2 

 
Commissioner Reece made a motion to elect Commissioner Thomas as Vice-Chair. 
Commissioner Coday seconded the motion. The motion passed with a roll call vote: 
 
Commissioner Coday: Yes 
Commissioner Thomas: Yes 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Chair McCarty:  Yes 
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Approval of Minutes 

 
Approval of the October 9, 2019, Open Session Minutes 
Agenda Item B-1 

 
Commissioner Reece made a motion to approve the minutes as presented. Commissioner 
Rowland seconded the motion. The motion passed with a roll call vote: 
 
Commissioner Coday: Yes 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 

DNR Reports and Updates 

 
Director’s Update 
Agenda Item C 
 
Chris Wieberg, Director, Water Protection Program, reported the following to the Commission: 

 
• In 2020 starting on February 10, the Water Protection Program (WPP) will hold 

seven meeting to discuss increases to clean water fees to address budget 
shortfalls. The concepts that Chris Wieberg would like to explore is reducing the 
amount of the State Revolving Fund (SRF) administration fee used to pay for 
operating expenses so that those dollars can be available to cover the states 
portion of the SRF grant match. These expenses would need to be shifted to the 
clean water fees funding source; therefore, a fee increase would be necessary. At 
current spending and without shifts, projections show the administration fee going 
negative in future years so it is important that we address this issue during these 
discussions. Chris Wieberg has provided the CWC with the fee-meeting 
announcement so that they have the dates of the meetings and a link to the 
website where all of the fee related information will be posted for this effort.  

• On December 3, 2019, the Missouri Coalition for the Environment filed a lawsuit 
in district court against U.S. Environmental Protection Agency (EPA) regarding 
their approval of Missouri’s Numeric Criteria for Lakes. The Missouri 
Department of Natural Resources is currently discussing with the Attorney 
General’s Office next steps for the State and Chris Wieberg plans to inform the 
CWC as decisions are reached. Partied not named in the lawsuit such as the 
Department and the CWC must indicate whether they wish to intervene by 
February 1, 2020. A copy of the lawsuit was provided to the CWC.  

• On December 26, 2019, the Department received an approval letter from EPA 
regarding several items that remand outstanding as it pertained to the Water 
Quality Standards package that was submitted to them in April 2018. The EPA 



4 

approved 30 revisions to pollutant parameters, the Missouri Multiple Discharger 
Variance (MDV) Framework for Ammonia, and the revised definitions of waters 
of the State. Items that remain undecided are the Kirksville Variance and 
revisions to the pH criteria. The WPP is currently developing plans to reach out to 
potential MDV candidates to determine participations and to assist with 
application development. A copy of the approval letter and rational was provided 
to the Commissioners.  

• Much of 2019 was spent working to reduce permitting backlogs and the WPP 
currently stands at 214 permits in backlog status. Applications for new permits 
show 212 new general permits in 2019. A large portion of these were small 
domestic site-specific permits that were transferred to a new general permit. This 
small domestic general permit was a permit the WPP developed in order to 
streamline permit processing times where a group of facilities have like 
requirements. In 2019, there was an abnormally high general permit renewal year, 
which was indicated in the numbers. The report includes a new section titled 
“Total Terminations” given we processed a fair amount of terminations of permits 
that were not related to an application for termination. The 2019 permit report was 
provided to the CWC.  

• On December 24, 2019, the Missouri Court of Appeals affirmed the Clean Water 
CWC decision regarding the Valley Oaks Concentrated Animal Feeding 
Operation permit appeal. Parties have made applications for attorney’s fees with 
CWC. Since it appears all appeals will have occurred Chris Wieberg will be 
consulting with the CWC’s counsel on when to include a decision items for 
attorney’s fee on the CWC agenda. The CWC was provided a copy of the 
document. 

• On January 7, the Cole County Circuit Court made a judgment on the CWC’s 
decision regarding the Carla Malone Steck appeal. The CWC agreed with the 
Administrative Hearing Committee’s (AHC) recommendation in favor of 
upholding the Department’s decision. The court disagreed with both the AHC and 
the CWC. This judgment was received on January 8 and it is being reviewed by 
Chris Wieberg and will be discussed with the Department and CWC’s counsel on 
the next steps. The CWC was provided a copy of the Judgment and the AHC’s 
recommendation.  

• In December 2019, the WPP held the first of several workgroup meetings to 
discuss revisions to the Antidegradation Implementation Procedure. The 
procedure establishes the process for Antidegradation for new or expanding 
discharges. As the WPP makes changes to water quality standards such as in the 
case of the numeric nutrient criteria for lake, we must also re-evaluate how those 
standard changes are addressed for new and expanded discharges. Conversations 
are planned to occur throughout 2020; however, dates have not been established 
yet.  
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Public Hearing 

 
 

Recommended for Adoption and Actions to be Voted On 

 
10 CSR 20-6.020 – Public Participation, Hearings, and Notice to Governmental Agencies 
Approval 
Agenda Item E1 
 
Michael Abbott, Water Pollution Control Branch, Chief of Operating Permits, presented 
testimony on the Order of Rulemaking regarding the proposed rule amendment 10 CSR 20-6.020 
Public Participation, Hearings and Notice to Governmental Agencies.  
 
The rule amendment was on public notice from September 3, 2019, through November 12, 2019. 
A public hearing was held on October 9, 2019. No comments were received for this amendment.  
 
10 CSR 20-6.020 is an administrative rule that does not prescribe any environmental conditions 
or criteria. The existing rule, 10 CSR 20-6.020(6)(C), allows an extra 3 days to the prescribed 30 
day period for appeals of conditions in issued permits when the service of notice is accomplished 
by mail. The additional 3 days is not required by statute and has caused confusion.  
 
The proposed rule amendment removes the allowance for three additional days, to avoid 
confusion and to establish consistency with other appealable decisions.   
 
The Department recommended that the CWC adopt the order of rulemaking for  
10 CSR-6.020. 
 
Commissioner Rowland made a motion to adopt the order of rulemaking for 10 CSR  
20-6.020 Public Participation, Hearings, and Notice to Governmental Agencies as 
presented. Commissioner Reece seconded the motion. The motion passed with a roll call 
vote: 
 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Commissioner Coday: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 
Fiscal Year 2020 Clean Water State Revolving Intended Use Plan Amendment 
Agenda Item E2 
 
Joan Doerhoff, Department of Natural Resources, Financial Assistance Center, presented an 
amendment to the Fiscal Year 2020 Clean Water State Revolving Fund Intended Use Plan. 
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Commissioner Coday made a motion to approve the amendment to the Fiscal Year 2020 
Clean Water State Revolving Fund Intended Use Plan as proposed. Commissioner Reece 
seconded the motion. The motion passed with a roll call vote: 
 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Commissioner Coday: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 
City of Ellsinore Small Borrower Loan  
Agenda Item E3 
 
Joan Doerhoff, Department of Natural Resources, Financial Assistance Center, provided 
comments for the Small Borrower Loan for the City of Ellsinore and requested the Commission 
approve the allocation of funding in the amount of $100,000 for a Small Borrower loan to the 
City of Ellsinore. 
 
Commissioner Rowland made a motion to approve the allocation of funding in the amount 
of $100,000 for a Small Borrower Loan for the City of Ellsinore. Commissioner Reece 
seconded the motion. The motion passed with a roll call vote: 
 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Commissioner Coday: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 

New Business 

 
Appeals and Variance Requests 

 
Joplin Water Quality Standards Variance Approval 
Agenda Item G1 
 
Angela Falls, Missouri Department of Natural Resources, Watershed Protection Section, 
provided background information on water quality standards variances in general. She outlined 
the regulations that allow for variances and requirements for highest attainable conditions and 
pollutant minimization programs.  
 
Angela Falls described the Joplin Turkey Creek Wastewater Treatment Plant. She explained that 
the City of Joplin, Missouri requested a water quality standards variance from the zinc criteria 
for the protection of aquatic life use and that the City is making the request due to the difficulty 
to meet permit requirements because of historic mining in the area. She outlined the variance 
conditions including factor, term, highest attainable conditions, and pollutant minimization plan.  
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Commissioner Rowland asked what the impacts of zinc in the water are to wildlife. Angela Falls 
explained the potential lethal impacts. Chris Wieberg added information on the impacts of 
growth and reproduction in aquatic species.  
 
Commissioner Reece commented that the highest attainable conditions looked low and difficult 
to meet by a wastewater treatment facility. Angela Falls clarified that the highest attainable 
conditions are based on the facility’s data, so it should produce effluent that can meet those 
conditions.  
 
Commissioner Reece asked if they are adding treatment to the plant. Angela Falls explained that 
they are going to work on inflow and infiltration to stop it from entering the collection system.  
 
Commissioner Coday commented on how there will still be zinc in the watershed even with this 
effort by Joplin. Angela Falls noted that the impairment to Turkey Creek will still exist, and that 
the variance is for the discharger specifically.  
 
Chair McCarty pointed out a typo in the variance text.   
David Herzberg, Public Works Director for the City of Joplin, thanked the Department for all its 
help with the variance over the past several years. 
Commissioner Reece asked David Herzberg about Joplin’s inflow and infiltration effort. David 
Herzberg provided general information about their collection system.  
 
Commissioner Coday made a motion to approve the Joplin Water Quality Variance for 
Zinc as proposed. Commissioner Rowland seconded the motion. The motion passed with a 
roll call vote: 
 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Commissioner Coday: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 
Following the vote to approve, Commissioner Reece asked how often Joplin will have to report 
to the Department on their inflow and infiltration efforts. Angela Falls answered that the 
Department will require annual reporting. 
 
Bolivar Water Quality Standards Variance Approval 
Agenda Item G2 
 
Angela Falls, Missouri Department of Natural Resources, Watershed Protection Section, 
described the Bolivar Wastewater Treatment Facility. She explained that the City of Bolivar, 
Missouri requested a water quality standards variance from the total nitrogen, total phosphorus, 
and total biochemical oxygen demand criteria for the protection of aquatic life use. A Total 
Maximum Daily Load established these wasteload allocations due to the impairment in Piper 
Creek. She outlined the variance conditions including factor, term, highest attainable conditions, 
and pollutant minimization plan.  
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Commissioner Reece asked if Bolivar is going to remove phosphorus by biological or chemical 
means. Angela Falls answered that they are looking at chemical addition to remove phosphorus. 
Commissioner Reece asked what Bolivar plans to do with the phosphorus laden sludge. Chris 
Wieberg answers that they land apply sludge and plan to continue that practice.  
 
Commissioner Reece asks if HDR, who conducted the study, has anything to add. David Carani, 
HDR, adds additional information on the process for phosphorus treatment addition to the 
facility and beyond. Commissioner Reece asked for additional information on the excess flow to 
the plant. David Carani provided information about planned wet weather improvements.  
 
Robert Brundage, Newman Comely and Ruth, adds that variances are revisited every five years 
and that gives flexibility to find the appropriate technology. Chris Wieberg adds that the  
five-year review is through an EPA process.  
 
Commissioner Reece asked to verify that Bolivar would be required to report Inflow and 
Infiltration to the Department. Angela Falls verified that to be correct.  
 
Commissioner Rowland made a motion to approve the Bolivar Water Quality Variance as 
proposed. Commissioner Coday seconded the motion. The motion passed with a roll call 
vote: 
 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Commissioner Coday: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 
Salem Water Quality Standards Variance Approval 
Agenda Item G3 
 
Angela Falls, Missouri Department of Natural Resources, Watershed Protection Section, 
described the Salem Wastewater Treatment Facility. She explained that the City of Salem, 
Missouri requested a water quality standards variance from the total nitrogen, total phosphorus, 
total suspended solids, and total carbonaceous biochemical oxygen demand criteria for the 
protection of aquatic life use. A Total Maximum Daily Load established these wasteload 
allocations due to the impairment in Spring Creek. She outlined the variance conditions 
including factor, term, highest attainable conditions, and pollutant minimization plan.  
 
Commissioner Reece asked when the City of Salem would take bids on plant improvements. Jeff 
Meadows, CM Archer Engineers, answered that phase one of the project is already underway to 
install disinfection and to make structural improvements to the facility. He goes on to outline 
future improvements.  
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Commissioner Reece made a motion to approve the Salem Water Quality Variance as 
proposed. Commissioner Rowland seconded the motion. The motion passed with a roll call 
vote: 
 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Commissioner Coday: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 

Open Comment Session 

 
Phil Walsack, complement Chris Wieberg and staff on National Pollutant Discharge Elimination 
System Permits renewal and the speed with which they are coming out. This has been a long 
hard road to get the backlog dealt with. Phil Walsack noticed this week there are a plethora of 
permits on public notice after the holidays. This is a very daunting project. Phil Walsack also 
notes that ten and a half years ago we started this variance process. With the city of Web City’s, 
and they discharge to something called the 201 center creek board wastewater treatment plant. It 
was denied, the variance was denied because there were no variance process yet. That is how the 
EPA treated that variance. Therefore, this has been a long road coming back. This was a long 
process to get the variance especially for heavy metals dealt with and Phil Walsack congratulated 
the staff and this board for getting this done. This is big a long difficult road. Thank you very 
much.   
 
 

Future Meeting Dates 

 
Missouri Clean Water Commission Meetings 
Agenda Item I 
 

● April 2, 2020, Lewis and Clark State Office Building 
● July 8, 2020, Lewis and Clark State Office Building 
● October 7, 2020, Lewis and Clark State Office Building 

 
 

Closed Session 

 
There was no closed session during this Clean Water Commission meeting. 
 

Meeting Adjournment 

 
Chair McCarty adjourned the open meeting at 11:28 a.m. 
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For more information contact: 
Krista Welschmeyer, Commission Secretary, Missouri Clean Water Commission 
Water Protection Program, P.O. Box 176, Jefferson City, MO 65102 
Phone: 573-751-6721 
Fax: 573-526-1146 
E-mail: krista.welschmeyer@dnr.mo.gov 
 
 
Respectfully Submitted, 
 
 
 
Chris Wieberg 
Director of Staff  

mailto:krista.welschmeyer@dnr.mo.gov


Tab B2



 
WATER PROTECTION PROGRAM 

 
DRAFT 

MINUTES OF THE 
MISSOURI CLEAN WATER COMMISSION MEETING 

Lewis and Clark State Office Building 
1101 Riverside Drive 

Jefferson City, Missouri 
 

February 24, 2020 
 

Present via Telephone 
Ashley McCarty, Chair, Missouri Clean Water Commission 
Patricia Thomas, Missouri Clean Water Commission 
Stan Coday, Missouri Clean Water Commission 
John Reece, Missouri Clean Water Commission 
Allen Rowland, Missouri Clean Water Commission 
 
Present at Lewis and Clark State Office Building 
Tim Duggan, Legal Counsel, Missouri Clean Water Commission 
Chris Wieberg, Director of Staff, Missouri Clean Water Commission 
Chelsey Distler, Acting Secretary, Missouri Clean Water Commission 
 
 
Keith Arbuckle, Duckett Creek Sewer District, O’Fallon, Missouri 
Jane Davis, Missouri Department of Natural Resources, Jefferson City, Missouri 
Chuck Gross, Duckett Creek Sewer District, O’Fallon, Missouri 
Jay Hoskins, Metropolitan Sewer District, St. Louis, Missouri – via Telephone 
Leasue Meyer, Missouri Department of Natural Resources, Jefferson City, Missouri 
Kevin Perry, REGFORM, Jefferson City, Missouri 
Joel Reschly, Missouri Department of Natural Resources, Jefferson City, Missouri 
Kristi Savage-Clarke, Missouri Department of Natural Resources, Jefferson City, Missouri 
 
 

CALL TO ORDER 
 

Chair McCarty called the meeting of the Missouri Clean Water Commission to order on 
February 24, 2020, at 10:00 a.m., at the Lewis and Clark State Office Building, 1101 Riverside 
Drive, Jefferson City, MO 65101. 
 
Chair McCarty introduced the Commissioners, Staff Director, Legal Counsel, and the 
Commission Secretary.  
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Approval of Minutes 

 
 

DNR Reports and Updates 

 
 

Public Hearing 

 
 

Recommended for Adoption and Actions to be Voted On 

 
Proposed Amendments to 208 Plan for the Lower Meramec Basin Approval 
Agenda Item E1 
 
Leasue Meyers, Missouri Department of Natural Resources, Engineering Section, presented the 
January 2020 Proposed Lower Meramec Basin Amendment of the East-West Gateway 208 Plan. 
The proposed amendment was placed on public notice January 17 to February 18, 2020. No 
comments were received on the public notice 
 
Commissioner Reece asked how this amendment was different from the amendment adopted by 
the Commission at the July 22, 2019, meeting. Leasue Meyers explained that the revision was 
minor and that it was to clarify that the proposed amendment only superseded the Lower 
Meramec Basin portion of the 1978 Plan and it was not in conflict with the rest of the Plan. Jay 
Hoskins with Metropolitan Sewer District provided further explanation that at the request of 
legal, a sentence was added into the document stating the document did not conflict with the 
1978 Plan, but that there was no change to the evaluation or the plan recommendations.  
 
Commissioner Reece made a motion to approve the amendment to the 1978 St. Louis, 
Missouri Water Quality Management 208 Plan as presented. Commissioner Rowland 
seconded the motion. The motion passed with a roll call vote: 
 
Commissioner Coday: Yes 
Commissioner Reece: Yes 
Commissioner Rowland: Yes 
Vice Chair Thomas:  Yes 
Chair McCarty:  Yes 
 

New Business 
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Appeals and Variance Requests 

 
 

Open Comment Session 

 
 

Future Meeting Dates 

 
Missouri Clean Water Commission Meetings 
Agenda Item I 
 

● April 2, 2020, Lewis and Clark State Office Building 
● July 8, 2020, Lewis and Clark State Office Building 
● October 7, 2020, Lewis and Clark State Office Building 

 
 

Closed Session 

 
There was no closed session during this Clean Water Commission meeting. 
 

Meeting Adjournment 

 
Chair McCarty adjourned the open meeting at 10:07 a.m. 
 
For more information contact: 
Krista Welschmeyer, Commission Secretary, Missouri Clean Water Commission 
Water Protection Program, P.O. Box 176, Jefferson City, MO 65102 
Phone: 573-751-6721 
Fax: 573-526-1146 
E-mail: krista.welschmeyer@dnr.mo.gov 
 
 
Respectfully Submitted, 
 
 
 
Chris Wieberg 
Director of Staff  

mailto:krista.welschmeyer@dnr.mo.gov




Tab C



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
DNR Reports and Updates 

 
Issue: 
 
Routine update to the Commission 
 
Recommended Action: 
 
Information only. 





Tab C1



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Director’s Update 

 
Issue: 
 
Routine update to the Commission 
 
Recommended Action: 
 
Information only. 





Tab C2



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Update on the Clean Water State Revolving Fund’s Regionalization 

Incentive Grant  
 

Issue: 
 
Update to the Commission 
 
Recommended Action: 
 
Information only. 





Tab C3



Missouri Clean Water Commission Meeting 
Lewis and Clark State Office Building 

LaCharette/Nightingale Creek Conference Rooms 
1101 Riverside Drive 

Jefferson City, Missouri 
Clean Water Commission Meeting 

 
April 2, 2020 

 
 

Update on the Nonprofit Assistance to Small and Medium Publicly Owned 
 Treatment Works Pilot Grant 

 
Issue: The Missouri Department of Natural Resources awarded a Clean Water State Revolving 
Fund (CWSRF) grant to the Missouri Public Utility Alliance - Resource Services Corporation 
(MPUA-RSC) for the purpose of providing assistance to small and medium publicly owned 
treatment works. 
 
Background:   
 
On August 13, 2018, the MPUA-RSC submitted a CWSRF application requesting $500,000 in 
grant to provide technical assistance and planning resources to the owners and operators of small 
and medium sized publicly owned treatment works.  
 
This funding is authorized by provisions of Water Resources Reform and Development Act 
(WRRDA) of 2014, amending the Clean Water Act (CWA). WRRDA included Section 
603(c)(11) which states that the CWSRF may provide financial assistance to any qualified 
nonprofit entity to provide assistance to owners and operators of small and medium publicly 
owned treatment works (A) to plan, develop, and obtain financing for eligible projects under this 
subsection, including planning, design, and associated preconstruction activities; and (B) to assist 
such treatment works in achieving compliance with the CWA. 
 
After the Department and MPUA-RSC agreed on a scope of work focused on planning activities 
that will result in SRF projects, a grant in the amount of $300,000 was awarded to MPUA-RSC 
on January 18, 2019. On December 23, 2019, the Department received a letter from MPUA-RSC 
requesting an additional $200,000 in funding to increase the total award from $300,000 to 
$500,000 based on MPUA-RSC’s estimated budget of $293,000 for Department-approved 
projects. The Department approved the amended grant award with an additional $200,000 on 
February 14, 2020.   
 
A summary of activities completed by MPUA-RSC will be provided to the Commission.  
 
Recommended Action:  Information Only. 





Tab D



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Public Hearing 

 
Issue: 
 
This portion of the meeting allows information to be presented to the Commission. 
 
Recommended Action: 
 
Information only. 
 





Tab E



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Recommended for Adoption and Actions to Be Voted On 

 
Issue: 
 
This portion of the meeting allows for the Commission to review and vote on specific actions. 
 
Recommended Action: 
 
It is recommended that the Commission review and vote on the actions presented. 
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Tab E2



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Fiscal Year 2020 Clean Water State Revolving Fund Intended Use Plan  

and Project Priority List Revisions 
 

Issue: 
 
Fiscal Year (FY) 2020 Clean Water State Revolving Fund (SRF) Intended Use Plan (IUP) and 
Project Priority List Revisions 
 
Background: 
 
Financial Assistance Center staff is recommending an amendment to the FY 2020 Clean Water 
SRF IUP and Project Priority List that includes the following revisions: 
• The Missouri Department of Natural Resources had listed the City of Kansas City project on 

the FY 2020 Fundable List for a loan in the amount of $80,000,000. This amount reflected 
the city’s initial application for $80,000,000 in SRF funding to be combined with 
$20,000,000 from the federal Water Infrastructure Finance Innovation Act program for a 
biosolids project estimated at $100 million. Since the city’s initial application, the project 
estimate has increased to $160 million. The city’s bonding capacity is currently 
$100,000,000, and it plans to seek approval from the voters for the issuance of an additional 
$60,000,000 in bonds. The city has submitted a revised application requesting $160,000,000 
in SRF funds for the entire project. The Department is increasing the amount listed on the FY 
2020 Fundable List to $100,000,000 to reflect the city’s bonding capacity, and includes the 
remainder requested, in the amount of $60,000,000, on the FY 2020 Contingency List until 
bonds are authorized for the entire project.   

• The Department recently received an application from the City of Springfield requesting 
funds in the amount of $18,375,000. The Department is placing the City of Springfield on the 
FY 2020 Large Metropolitan Areas and Districts Fundable List since the city meets the 
readiness to proceed criteria.  

• The Department is adding seven eligible applicants to the Regionalization Incentive Grant 
funding fundable and contingency lists on pages 7 and 8 of the FY 2020 IUP.  

 
Recommended Action: 
 
The Department recommends the Missouri Clean Water Commission approve changes to the FY 
2020 Clean Water SRF IUP and Project Priority List as follows:  



• Increase the loan and requested amounts for the City of Kansas City project on the Fundable 
List from $80,000,000 to $100,000,000. Add the City of Kansas City project on the FY 2020 
Fundable Contingency List for $60,000,000. 

• Add the City of Springfield project in the amount of $18,375,000 to the FY 2020 Large 
Metropolitan Areas and Districts Fundable List. 

• Add the seven eligible applicants to the Regionalization Incentive Grant fundable list for 
$1,079,208 and contingency list for $2,970,238 on the FY 2020 IUP.  
 

Suggested Motion Language: 
 
I move to approve the proposed changes to the Fiscal Year 2020 Clean Water State Revolving 
Fund Intended Use Plan and Priority List as proposed.  
 
List of Attachments: 
 
• Revised Fiscal Year 2020 Clean Water State Revolving Fund Intended Use Plan and Project 

Priority List 



Proposed Amendment April 2, 2020

Adopted October 9, 2019

Fiscal Year 2020
(Oct. 1, 2019 – Sept. 30, 2020)

Clean Water State Revolving Fund
Intended Use Plan And Priority List

Amended January 9, 2020



APPLICANT PRIORITY 
POINTS

SERVICE 
AREA POP.

Financial Assistance 
Request

Boone County Commission (Bolli Road Coll System) 110                    37 319,900$                            
Boone County Commission (Phenora North Coll System) 90                  102 372,099$                            
Boone County RSD (Highfield Acres) 90                  200 414,294$                            
Deer Run Reorganized Common Sewer District 105                  385 1,808,100$                         
East Lynne 95                  303 1,315,310$                         
East Prairie - Facility Plan 1-80               3,292 62,500$                              
Gravois Arm Sewer District - Phase 5 130                  300 3,275,950$                         

C Greenfield 95               1,500 1,454,350$                         
Holts Summit - Design/Construction 2-55               3,866 1,017,918$                         
Huntsville 95               1,525 4,626,125$                         
Jackson 125             14,869 8,620,000$                         
Jasper 80                  931 750,000$                            
Jefferson County Public Sewer District 95                  170 3,751,075$                         

 $                       80,000,000
160,000,000$                     

C Labadie Creek Watershed Sewer District of Franklin County 110                  963 2,127,756$                         
C Lancaster 95                  940 2,227,325$                         

Lathrop (Collection System) 125               2,086 3,045,000$                         
Lathrop (Treatment Plant) 125               2,086 3,255,000$                         
Linn - Design/Construction 1-100               1,662 607,570$                            
Lockwood 80               1,114 2,139,310$                         
Meadville 110                  512 1,226,730$                         
Miller 90                  725 2,858,525$                         
Missouri Agriculture & Small Business Development N/A  N/A 500,000$                            
Moberly - Design/Construction 1-170             13,898 1,186,279$                         

C Moberly (Regional Lift Station) 70             13,974 3,000,000$                         
C Moberly (Sewer Installation) 70             13,974 1,629,666$                         
C MSD - Deer Creek Tunnel Pump Station 140           140,000 22,000,000$                       

MSD - Lower Meramec River System Improvements 185             32,000 218,000,000$                     
MSD Public I/I Reduction Program -  Phase 5 155        1,300,000 41,200,000$                       

C MSD Public I/I Reduction Program -  Phase 6 175        1,300,000 41,200,000$                       
C Northeast Public Sewer District Jefferson County 140             30,166 5,000,000$                         

Peculiar 75               4,608 8,691,880$                         
C Perryville 90               8,458 27,509,650$                       

Potosi - Design/Construction 3-105               2,795 483,750$                            
Rocky Mount Sewer District 115                  450 2,937,000$                         

C Rolla 85             20,000 28,830,000$                       
Skidmore 110                  276 1,178,457$                         
Springfield 160           173,130 18,375,000$                       
Troy 120             10,500 18,579,000$                       

C Urbana 80                  417 1,250,652$                         
Van Buren - Design/Construction 1-140               1,515 1,017,085$                         
Weston 125               1,641 3,533,430$                         

C Windsor 100               3,087 5,000,000$                         
Winfield - Facility Plan 1-90               1,215 62,500$                              

Total Projects 656,439,186$                
C = Carried over from the last Intended Use Plan

List of Fiscal Year 2020 Applicants

Kansas CityC 135           631,000 
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Tab E3



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

April 2, 2020 

Small Borrower Loan for the City of Spickard 

Issue: 

The City of Spickard has requested a Small Borrower Loan in the amount of $100,000 to 
fund the costs of needed upgrades to the city’s collection system and existing wastewater 
treatment facility. 

Background: 

The City of Spickard, population 244, is located in Grundy County. The community’s 
sewer system consists of a three-cell lagoon that discharges to a tributary of Weldon 
River. One of the city’s pump stations is located near a tributary and the supporting sewer 
main runs underneath the tributary. The city applied for a Small Borrower Loan of 
$100,000 to replace and relocate the pump station and sewer main so the collection 
system is able to work more efficiently and prevent exposure of the sewer main after 
flooding events. The project also includes installation of an ultraviolet disinfection unit at 
the city’s wastewater treatment facility, which will enable the city to comply with the E. coli 
limits. The total project cost is estimated to be $355,700. The city anticipates using 
Community Development Block Grant and city funds for the remaining $255,700 and any 
cost overruns.  

Small Borrower Loan funds come from the Rural Water and Sewer Revolving Loan Fund, 
which consists of repayments of loans originated with state Water Pollution Control 
bonds. There are adequate funds available for this loan. Small Borrower Loans are 
available to municipalities and sewer districts serving a population less than 1,000. Loan 
terms include a subsidized interest rate that is 30 percent of the municipal market rate at the 
time of loan closing. The loan term is typically 20 years or the project’s design life.  

The Missouri Department of Natural Resources administers Small Borrower Loans on behalf 
of the Clean Water Commission, per 10 CSR 20-4.041. If the Clean Water Commission 
approves allocation of funds for this project, Financial Assistance Center staff will 
evaluate the city’s proposed user rates to ensure the city has sufficient revenue to pay 
back the small borrower loan prior to the entering into the loan. 



Recommended Action: 
 
The Department recommends the Missouri Clean Water Commission approve the 
allocation of funding in the amount of $100,000 for a Small Borrower Loan to the City of 
Spickard. 
 
Suggested Motion Language:  
 
I move to approve the allocation of funding in the amount of $100,000 for a Small 
Borrower Loan for the City of Spickard. 
 
List of Attachments: 
 
• Copy of the City of Spickard’s Small Borrower Loan application 











Tab F



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
New Business 

 
Issue: 
 
Any new business can be presented to the Commission. 
 
Recommended Action: 
 
Information only. 
 

 





Tab G



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Appeals and Variances 

 
Issue: 
 
This portion of the meeting allows information to be presented to the Commission. The 
Commission can review and vote on specific actions as necessary. 
 
Recommended Action: 
 
It is recommended that the Commission review and vote on the actions presented. 
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Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Application for Award of Attorney’s Fees Regarding  

Appeal No. 18-0498 
 

Issue: 
 
The Missouri Clean Water Commission will hear from Tim Duggan regarding the Application 
for Award of Attorney’s Fees Regarding Appeal No. 18-0498. 
 
List of Attachments: 
 
• Petitioner’s Application for Award of Attorney’s Fees 
• Petitioner’s Amended Application for Award of Attorney’s Fees 
• Petitioner’s Second Amended Application for Award of Attorney’s Fees 
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BEFORE THE MISSOURI CLEAN WATER COMMISSION 
 

IN RE COUNTRY CLUB HOMES, LLC  ) 
       ) No. 18-0498 
PERMIT NO. MOG010872    ) 
 

PETITIONER’S AMENDED APPLICATION FOR AWARD OF ATTORNEYS FEES 
 

 COMES NOW, Petitioner-Lone Jack Neighbors for Responsible Agriculture, LLC, by 

and through counsel, pursuant to § 536.087, RSMo and for its Amended Application for Award 

of Attorneys’ Fees states: 

PARTIES 

 1. Petitioner is a Missouri limited liability company in good standing with its 

principal place of business located at 37904 E US 50 Highway, Suite B, Lone Jack, Missouri 

64070.  Petitioner has a net worth of less than $7 million and does not have any employees. 

 2. Petitioner, its members, and its supporters reside in the immediate vicinity of the 

location of the concentrated animal feeding operation known as Valley Oaks Steak Company 

(“Valley Oaks CAFO”) and the fields where manure from its operations will be land applied, and 

are adversely affected and aggrieved by the issuance of Permit MOG010872 and the operation of 

the Valley Oaks CAFO.  

 3. Respondent-Missouri Department of Natural Resources (“DNR”) is the state 

agency created by § 640.010.1, RSMo. 

STATEMENT OF FACTS 

 4. On December 19, 2017, “Country Club Homes, LLC” submitted a permit 

Application (Form W) to Respondent-DNR for the operation of a concentrated animal feeding 

operation (“CAFO”) known as the Valley Oaks CAFO and located near Lone Jack, Missouri.   
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 5. In section 1.2, the Permit Application stated “Country Club Homes, LLC” is the 

“Owner” of the facility. 

 6. 10 CSR 20-6.010(3) requires, inter alia, that “All applicants for construction 

permits or operating permits shall show, as part of their application, that a permanent 

organization exists which will serve as the continuing authority for the operation, maintenance, 

and modernization of the facility for which the application is made.” 

 7. On June 15, 2018, DNR issued Permit MOG010872 to “Country Club Homes, 

LLC” for the operation of the Valley Oaks CAFO.  

 8. Petitioner timely appealed the issuance of Permit MOG010872. 

 9. On appeal, Petitioner alleged that Respondent-DNR improperly issued Permit 

MOG01872 to “Country Club Homes, LLC” because (a) “Country Club Homes, LLC” is a 

nonexistent legal entity; and (b) “Country Club Homes, LLC,” as a nonexistent legal entity, 

cannot serve as a lawful Continuing Authority for the Valley Oaks CAFO as required by 10 CSR 

20-6.010(3). 

 10. According to the “Certificate of No Record” issued by the Missouri Secretary of 

State, there is no legal entity in existence in Missouri known as “Country Club Homes, LLC.”  

See Exhibit1, attached hereto and incorporated herein. 

 11. 10 CSR 20-6.300(3) “Neighbor Notice Requirements,” requires “Prior to filing an 

application for an operating permit with the department for a new or expanding Class I 

concentrated animal feeding operation, the following information shall be provided [by the 

applicant] by way of a letter to all the parties listed in paragraph (3)(C)2. of this section: …” 

(emphasis added). 
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 12. The permit applicant did not send Neighbor Notice letters to all the parties listed 

in 10 CSR 20-6.300(3)(C)2 prior to December 19, 2017 (the date of the permit application), as 

specifically required by 10 CSR 20-6.300(3). 

 13. Certified Mail Receipts from the U. S. Postal Service conclusively show that the 

required Neighbor Notice letters were not mailed until January 30, 2018. 

 14. On appeal, Petitioner alleged that the permit applicant’s failure to comply with 10 

CSR 20-6.300(3) to timely provide the required Neighbor Notice letters prior to the submission 

of the CAFO permit application, adversely affected Petitioner, its members, and supporters by 

effectively denying their legal rights to public notice and public participation and hindering their 

ability to timely organize to oppose the permit application. 

 15. On appeal, Petitioner alleged that Respondent-DNR improperly issued Permit 

MOG01872 to Country Club Homes, LLC because the permit applicant failed to timely provide 

Neighbor Notice as required by 10 CSR 20-6.300(3).  

 16. On October 23, 2018, the Missouri Administrative Hearing Commission issued a 

Recommended Decision to the Missouri Clean Water Commission in Case 18-0498 to reverse 

the issuance of Permit MOG010872 because Respondent-DNR unlawfully issued the Permit in 

that: Permit MOG010872 was issued to “Country Club Homes, LLC,” which is a non-existent 

legal entity and cannot serve as a continuing authority, and the required Neighbor Notice letters 

were not mailed by the permit applicant to all required parties prior to December 19, 2018, the 

date the permit application was submitted. 

 17. On December 10, 2018, the Missouri Clean Water Commission took-up the 

matter of the Country Club Homes, LLC permit appeal and, by a 4-1 vote, accepted the 
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Recommended Decision submitted by the Missouri Administrative Hearing Commission and 

issued a Final Decision.  See Exhibit 2, attached hereto and incorporated herein. 

 18. The permit appeal involving Permit MOG010872 is an “agency proceeding” as 

defined by § 536.085, RSMo. 

 19. Petitioner is a “party” as defined by § 536.085, RSMo. 

 20. Petitioner obtained a favorable decision from the Clean Water Commission, and 

therefore “prevail[ed]” as defined by § 536.085, RSMo. 

 21. Respondent-DNR is a State agency, and therefore Petitioner prevailed against the 

“State” as defined by § 536.085, RSMo. 

 22. Specialized knowledge and skills were necessary to successfully try this case.  

These specialized knowledge and skills include a detailed understanding of the Missouri 

Administrative Procedure Act, Chapter 536, RSMo; significant experience in litigation involving 

administrative hearings at the Administrative Hearing Commission; and the permitting process 

set forth in the Missouri Clean Water Law, Chapter 644, RSMo.  See Affidavit of Rachel Foley 

(attached as Exhibit 3), Affidavit of Roger Walker (attached as Exhibit 4), and Affidavit of 

Eugene Schmittgens (attached as Exhibit 5), all of which are incorporated herein.  

 23. There were no qualified attorneys reasonably available to Petitioner who would 

conduct the “County Club Homes, LLC” permit appeal at the hourly rate of $75.00.  See 

Affidavit of Rachel Foley. 

 24. Because of the existence of special factors, including the limited availability of 

qualified attorneys at an hourly rate of $75.00 who routinely practice environmental law, 

environmental litigation, are familiar with the contested case procedures in the Missouri 

Administrative Procedure Act, Chapter 536, RSMo, have conducted contested case hearings at 
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the Administrative Hearing Commission, and are experienced with the rules adopted by the 

Respondent-DNR and the Clean Water Commission, a higher hourly rate for attorney time in 

excess of the statutory $75.00 per hour rate is justified in this matter.   

 25. An hourly rate of $175.00 is reasonable for the work performed in this case.  See 

Affidavit of Rachel Foley, Affidavit of Roger Walker, and Affidavit of Eugene Schmittgens.  

 26. In the “Country Club Homes, LLC” permit appeal, Petitioner incurred legal fees 

and expenses in the amount of: (a) 127.7 hours of attorney time, (b) hourly rate of $175.00 for 

attorney time, and (c) $712.28 in expenses.  See Exhibit 6, attached hereto and incorporated 

herein. 

 27. The amount of attorneys’ fees and expenses incurred by Petitioner are “reasonable 

fees and expenses” as defined in § 536.085, RSMo. 

 28. The position of Respondent-DNR in issuing Permit MOG010872 to “Country 

Club Homes, LLC” was not substantially justified because a cursory examination of the relevant 

facts conclusively shows that: (a) according to the Missouri Secretary of State, “Country Club 

Homes, LLC” was not an existing legal entity and, as a result, could not lawfully serve as a 

continuing authority as required by 10 CSR 20-6.010(3); and (b) the permit applicant failed to 

comply with the Neighbor Notice requirements in 10 CSR 20-6.300(3) because the Neighbor 

Notice letters were mailed on January 30, 2018, which is six weeks after the date the permit 

application was submitted on December 19, 2017. 

 WHEREFORE, pursuant to § 536.087, RSMo, Petitioner respectfully requests that the 

Clean Water Commission approve an award of $22,347.50 for reasonable attorney fees and 

$712.28 in reasonable expenses, for a total award in connection with the permit appeal in the 

amount of $23,059.78. 
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        Respectfully submitted, 

       JEFFERY LAW GROUP, LLC 

        
       _____________________________ 
       Stephen G. Jeffery, MBE 29949 
       400 Chesterfield Center, Suite 400 
       Chesterfield, MO 63107-4800 
       (855) 915-9500 – Toll-Free 
       (314) 714-6510 – Fax 
       E-mail: sjeffery@jefferylawgroup.com  
 
       ATTORNEY FOR PETITIONER 

 
 
 
 
 
 

Certificate of Service 
 

 I certify that a true copy of the foregoing was served via electronic mail on this 21st day 
of January 2019 to:  
 
Chris Wieberg, Water Protection Program, Missouri Department of Natural Resources, P.O. Box 
176, Jefferson City, MO 65102-0176, e-mail: chris.wieberg@dnr.mo.gov;  
 
Chelsey Distler, Acting Secretary, Missouri Clean Water Commission, P.O. Box 176, Jefferson 
City, MO 65102-0176, e-mail: chelsey.distler@dnr.mo.gov; and  
 
Tim Duggan, Attorney General’s Office, P.O. Box 899, Jefferson City, MO 65102-0899, e-mail: 
tim.duggan@ago.mo.gov. 

        
       _________________________________ 





























JEFFERY LAW GROUP,  LLC

Carolyn Wilkinson
37605 E US 50 Hwy
Lone Jack, MO 64070

January 18, 2019

400 Chesterfield Center
Suite 400
Chesterfield, MO  63017-4800 FEIN: 27-4821891

(314) 714-6510 - Fax
(855) 915-9500 - Toll-Free

In Reference To:

Invoice # 17183

Professional Services

   Hrs/Rate     Amount

04/03/18 SGJ 6.80
Preparation for DNR meeting.  Conference
with clients.  Attend DNR public meeting. 
Travel from St. Louis to Warrensburg.

04/04/18 SGJ 4.10
Phone call with Carolyn.  Travel from
Warrensburg to St. Louis.

04/23/18 SGJ 1.20
Draft Freedom of Information Act request
to USDA, Farm Services Agency.  Draft
e-mail to Carolyn and Karen.  Call from
Aimee Davenport (Powell Gardens counsel).

05/08/18 SGJ 1.20
Phone call with Carolyn and Karen.  Review
Groebbel report.

05/16/18 SGJ 0.40
Voicemail from Aimee Davenport (Powell
Gardens' attorney).  Draft e-mails to
Aimee Davenport.  Review replies. 

06/18/18 SGJ 1.80
Start work on Complaint.  Review permit
application and supporting documents.

06/19/18 SGJ 4.20
Continue work on Complaint. Review DNR
regulations.  Review hydrogeologic
investigation at Valley Oak lagoon. 
Review Grobbel report.  Draft e-mail to
Carolyn and Karen.  Review e-mails from
Aimee Davenport.  Draft replies. 
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   Hrs/Rate     Amount

06/21/18 SGJ 2.60  
Continue work on Complaint.  Review
e-mails from Carolyn Wilkenson.  Draft
replies.  Review FEMA website for FIRM
information for Johnson County, Missouri.

06/25/18 SGJ 4.20  
Review and Revise Complaint.  Review
permit application, Secretary of State
website, DNR permit.  File Complaint with
AHC.

06/26/18 SGJ 4.80  
Review and revise Amended Complaint.  File
same.  Draft e-mails to Carolyn and Karen.
Review replies.  Review and revise Motion
for Stay.  Review Complaint and Motion for
Stay filed by Powell Gardens.    

06/27/18 SGJ 6.20  
Review and revise Amended Motion for Stay.
File same.  Calls with Marie Gellerstedt. 
Draft Affidavit for Marie Gellerstedt. 
Draft e-mail to Marie Gellerstedt.  Call
with Secretary of State's Office.  Obtain
Certificate of No Record from Secretary of
State's Office.  Draft e-mails to Carolyn
and Karen.  Review replies.  Review
executed Affidavit from Marie.

06/28/18 SGJ 0.40  
Draft Notice of Affidavit for Marie
Gellerstedt affidavit.  File same.

07/06/18 SGJ 4.80  
Preparation for July 9 hearing on motion
for stay.  Review AHC rules, statutes, and
case law.   Review e-mails from Carolyn
and Karen.  Draft revised questions for
Carolyn and Karen.  Assemble exhibits. 
Call with Aimee Davenport (Powell Gardens).

07/08/18 SGJ 3.10  
Review documents and exhibits for hearing.
Travel from Chesterfield - Jefferson City.

07/09/18 SGJ 10.20  
Final preparation for Stay hearing. 
Conference with clients.  Attend hearing
on motion for stay.  Conference with
clients.  Travel from Jefferson City -
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   Hrs/Rate     Amount

Chesterfield.

07/10/18 SGJ 2.40  
Draft First Interrogatories and First
Request for Admissions to DNR and Valley
Oaks.  Draft e-mail to opposing counsel. 
Draft e-mail to Carolyn, Karen, and Rachel.

08/13/18 SGJ 2.40  
Phone call from CEC (Ivan Cooper)
regarding depo preparation.  Revise depo
outline.  Draft e-mail to John Bognar
(CEC).  Review VO discovery responses. 
Draft Motion to Compel Discovery.  File
same with AHC.  Draft e-mail to clients.

08/19/18 SGJ 4.90  
Review August 9, 2018 re-issued Permit and
correspondence.  Draft Motion for Contempt
against DNR.  Draft Motion to file amended
Complaint and to reschedule hearing.  File
same with AHC.

08/20/18 SGJ 5.20  
Deposition of Ivan Cooper, PE.  Revisions
to Amended Motion to Compel Discovery. 
File same.

08/26/18 SGJ 3.90  
Review documents, exhibits, witness
outlines for hearing.  Travel from
Chesterfield - Jefferson City.

08/27/18 SGJ 10.60  
AHC Hearing.

08/28/18 SGJ 8.60  
AHC Hearing.  Travel from Jefferson City -
Chesterfield.

10/01/18 SGJ 5.60  
Start work on draft Recommended Decision. 
Review transcripts and exhibits.

10/02/18 SGJ 6.20  
Continue work on Recommended Decision. 
Review case law.  Review transcripts and
exhibits.  Draft e-mail to Carolyn, Karen,
and Rachel.
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   Hrs/Rate     Amount

10/03/18 SGJ 2.30  
Draft Designations for Cooper deposition. 
Review and revise draft Recommended
Decision.  Review transcript of hearing. 
Review e-mails from Carolyn, Karen, and
Rachel.  

11/08/18 SGJ 2.10  
Draft Motion to Disqualify Ashley McCarty.
Review photos from April 3 public hearing.
Draft e-mail to Karen, Carolyn, and
Rachel.  Review e-mails from Karen.  File
motion with AHC.  Draft e-mail to Shawna
Bligh, Jennifer Hernandez, and Jennifer
Griffin.

11/20/18 SGJ 1.40  
Revisions to draft Motions to Disqualify
CWC Commissioners.  Draft cover letter. 
Draft e-mail to Chris Wieberg, Shawna
Bligh, Jennifer Hernandez, and Jennifer
Griffin.

12/08/18 SGJ 1.10  
Preparation for December 10 Clean Water
Commission meeting.  Draft e-mail to
Carolyn, Karen, Rachel, Amy Davenport, and
Chuck Hatfield.  Review e-mail from
Carolyn.

12/09/18 SGJ 3.20  
Preparation for Clean Water Commission
meeting.  Travel to Columbia.

12/10/18 SGJ 7.40  
Attend Clean Water Commission meeting to
argue permit appeal in Country Club Homes
LLC matter.  Conference with clients. 
Travel from Columbia-Jefferson City. 
Return travel.

01/16/19 SGJ 1.40  
Draft affidavits in connection with
Application for Award of Attorneys' Fees. 
Draft e-mails to Rachel Foley, Gene
Schmittgens, and Roger Walker.  Review
replies.

01/17/19 SGJ 1.90  
Draft affidavits in support of Application
for Award of Attorneys' Fees.  Draft
e-mails to Roger Walker, Gene Schmittgens,
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   Hrs/Rate     Amount

and Rachel; Foley.  Review replies.  

01/18/19 SGJ 1.10  
Review e-mails from Rachel Foley and Roger
Walker.  Revisions to Application.

For professional services rendered $0.00127.70

Additional Charges :

  Qty/Price

04/03/18 SGJ 1  
98.77Comfort Inn, Warrensburg

SGJ 404  
0.55Mileage to/from St. Louis - Warrensburg

06/27/18 SGJ 1  
3.26Postage

SGJ 1  
10.00Secretary of State charge for No Record

Certificate

07/06/18 SGJ 1  
15.22FedEx charge.

07/08/18 SGJ 117  
0.55Mileage - Chesterfield - Jefferson City

07/09/18 SGJ 117  
0.55Mileage Jefferson City - Chesterfield

08/25/18 SGJ 1  
4.87FedEx copying cost.

08/26/18 SGJ 117  
0.55Mileage Chesterfield - Jefferson City

08/27/18 SGJ 1  
7.00Parking

08/28/18 SGJ 1  
7.00Parking.

SGJ 117  
0.55Mileage Jefferson City - Chesterfield.
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BEFORE THE MISSOURI CLEAN WATER COMMISSION 

IN RE COUNTRY CLUB HOMES, LLC  )
) No. 18-0498 

PERMIT NO. MOG010872 ) 

PETITIONER’S SECOND AMENDED 
APPLICATION FOR AWARD OF ATTORNEYS FEES 

COMES NOW, Petitioner-Lone Jack Neighbors for Responsible Agriculture, LLC, by 

and through counsel, pursuant to § 536.087, RSMo and for its Second Amended Application for 

Award of Attorneys’ Fees states: 

PARTIES 

1. Petitioner is a Missouri limited liability company in good standing with its

principal place of business located at 37904 E US 50 Highway, Suite B, Lone Jack, Missouri 

64070.  Petitioner has a net worth of less than $7 million and does not have any employees. 

2. Petitioner, its members, and its supporters reside in the immediate vicinity of the

location of the concentrated animal feeding operation known as Valley Oaks Steak Company 

(“Valley Oaks CAFO”) and the fields where manure from its operations will be land applied, and 

are adversely affected and aggrieved by the issuance of Permit MOG010872 and the operation of 

the Valley Oaks CAFO.  

3. Respondent-Missouri Department of Natural Resources (“DNR”) is the state

agency created by § 640.010.1, RSMo. 

STATEMENT OF FACTS 

4. On December 19, 2017, “Country Club Homes, LLC” submitted a permit

Application (Form W) to Respondent-DNR for the operation of a concentrated animal feeding 

operation (“CAFO”) known as the Valley Oaks CAFO and located near Lone Jack, Missouri.   
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 5. In section 1.2, the Permit Application stated “Country Club Homes, LLC” is the 

“Owner” of the facility. 

 6. 10 CSR 20-6.010(3) requires, inter alia, that “All applicants for construction 

permits or operating permits shall show, as part of their application, that a permanent 

organization exists which will serve as the continuing authority for the operation, maintenance, 

and modernization of the facility for which the application is made.” 

 7. On June 15, 2018, DNR issued Permit MOG010872 to “Country Club Homes, 

LLC” for the operation of the Valley Oaks CAFO.  

 8. Petitioner timely appealed the issuance of Permit MOG010872. 

 9. On appeal, Petitioner alleged that Respondent-DNR improperly issued Permit 

MOG01872 to “Country Club Homes, LLC” because (a) “Country Club Homes, LLC” is a 

nonexistent legal entity; and (b) “Country Club Homes, LLC,” as a nonexistent legal entity, 

cannot serve as a lawful Continuing Authority for the Valley Oaks CAFO as required by 10 CSR 

20-6.010(3). 

 10. According to the “Certificate of No Record” issued by the Missouri Secretary of 

State, there is no legal entity in existence in Missouri known as “Country Club Homes, LLC.”  

See Exhibit 1, attached hereto and incorporated herein. 

 11. 10 CSR 20-6.300(3) “Neighbor Notice Requirements,” requires “Prior to filing an 

application for an operating permit with the department for a new or expanding Class I 

concentrated animal feeding operation, the following information shall be provided [by the 

applicant] by way of a letter to all the parties listed in paragraph (3)(C)2. of this section: …” 

(emphasis added). 
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 12. The permit applicant did not send Neighbor Notice letters to all the parties listed 

in 10 CSR 20-6.300(3)(C)2 prior to December 19, 2017 (the date of the permit application), as 

specifically required by 10 CSR 20-6.300(3). 

 13. Certified Mail Receipts from the U. S. Postal Service conclusively show that the 

required Neighbor Notice letters were not mailed until January 30, 2018. 

 14. On appeal, Petitioner alleged that the permit applicant’s failure to comply with 10 

CSR 20-6.300(3) to timely provide the required Neighbor Notice letters prior to the submission 

of the CAFO permit application, adversely affected Petitioner, its members, and supporters by 

effectively denying their legal rights to public notice and public participation and hindering their 

ability to timely organize to oppose the permit application. 

 15. On appeal, Petitioner alleged that Respondent-DNR improperly issued Permit 

MOG01872 to Country Club Homes, LLC because the permit applicant failed to timely provide 

Neighbor Notice as required by 10 CSR 20-6.300(3).  

 16. On October 23, 2018, the Missouri Administrative Hearing Commission issued a 

Recommended Decision to the Missouri Clean Water Commission in Case 18-0498 to reverse 

the issuance of Permit MOG010872 because Respondent-DNR unlawfully issued the Permit in 

that: Permit MOG010872 was issued to “Country Club Homes, LLC,” which is a non-existent 

legal entity and cannot serve as a continuing authority, and the required Neighbor Notice letters 

were not mailed by the permit applicant to all required parties prior to December 19, 2018, the 

date the permit application was submitted. 

 17. On December 10, 2018, the Missouri Clean Water Commission took-up the 

matter of the Country Club Homes, LLC permit appeal and, by a 4-1 vote, accepted the 
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Recommended Decision submitted by the Missouri Administrative Hearing Commission and 

issued a Final Decision.  See Exhibit 2, attached hereto and incorporated herein. 

 18. On January 18, 2019, Country Club Homes appealed the decision of the Missouri 

Clean Water Commission to the Court of Appeals, Western District. 

 19. On December 24, 2019, the Missouri Court of Appeals, Western District affirmed 

the Clean Water Commission’s decision of December 10, 2018 on all grounds.  See Exhibit 7, 

attached hereto and incorporated herein. 

 20. The permit appeal involving Permit MOG010872 is an “agency proceeding” as 

defined by § 536.085, RSMo. 

 21. Petitioner is a “party” as defined by § 536.085, RSMo. 

 22. Petitioner obtained a favorable decision from the Missouri Clean Water 

Commission, such decision was affirmed by the Court of Appeals, and therefore Petitioner 

“prevail[ed]” in this action as defined by § 536.085, RSMo. 

 23. Respondent-DNR is a State agency, and therefore Petitioner prevailed against the 

“State” as defined by § 536.085, RSMo. 

 24. Specialized knowledge and skills were necessary to successfully try this case.  

These specialized knowledge and skills include a detailed understanding of the Missouri 

Administrative Procedure Act, Chapter 536, RSMo; significant experience in litigation involving 

administrative hearings at the Administrative Hearing Commission; and the permitting process 

set forth in the Missouri Clean Water Law, Chapter 644, RSMo.  See Affidavit of Rachel Foley 

(attached as Exhibit 3), Affidavit of Roger Walker (attached as Exhibit 4), and Affidavit of 

Eugene Schmittgens (attached as Exhibit 5), all of which are incorporated herein.  
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 25. There were no qualified attorneys reasonably available to Petitioner who would 

conduct the “County Club Homes, LLC” permit appeal at the hourly rate of $75.00.  See 

Affidavit of Rachel Foley. 

 26. Because of the existence of special factors, including the limited availability of 

qualified attorneys at an hourly rate of $75.00 who routinely practice environmental law, 

environmental litigation, are familiar with the contested case procedures in the Missouri 

Administrative Procedure Act, Chapter 536, RSMo, have conducted contested case hearings at 

the Administrative Hearing Commission, and are experienced with the rules adopted by the 

Respondent-DNR and the Clean Water Commission, a higher hourly rate for attorney time in 

excess of the statutory $75.00 per hour rate is justified in this matter.   

 27. An hourly rate of $175.00 is reasonable for the work performed in this case.  See 

Affidavit of Rachel Foley, Affidavit of Roger Walker, and Affidavit of Eugene Schmittgens.  

 28. In the “Country Club Homes, LLC” permit appeal, Petitioner incurred legal fees 

and expenses in the amount of: (a) 127.7 hours of attorney time, (b) hourly rate of $175.00 for 

attorney time, and (c) $712.28 in expenses.  See Exhibit 6, attached hereto and incorporated 

herein. 

 29. In the “Country Club Homes, LLC” appeal at the Court of Appeals, Western 

District, Petitioner incurred legal fees and expenses in the amount of: (a) 58.5 hours of attorney 

time; (b) hourly rate of $175.00 for attorney time, and (c) $637.10 in expenses.  See Exhibit 8, 

attached hereto and incorporated herein.  

 30. The amount of attorneys’ fees and expenses incurred by Petitioner are “reasonable 

fees and expenses” as defined in § 536.085, RSMo. 
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 31. The position of Respondent-DNR in issuing Permit MOG010872 to “Country 

Club Homes, LLC” was not substantially justified because a cursory examination of the relevant 

facts conclusively shows that according to the Missouri Secretary of State, “Country Club 

Homes, LLC” was not an existing legal entity and, as a result, could not lawfully serve as a 

continuing authority as required by 10 CSR 20-6.010(3), and, as a result, Respondent-DNR’s 

actions in issuing and transferring Permit MOG010872 were unlawful.  See Opinion, Exhibit 7, 

at 19-24. 

 WHEREFORE, pursuant to § 536.087, RSMo, Petitioner respectfully requests that the 

Clean Water Commission approve an award of $32,585.00 for reasonable attorney fees and 

$1,349.38 in reasonable expenses, for a total award in connection with the permit appeal in the 

amount of $33,934.38. 

        Respectfully submitted, 

       JEFFERY LAW GROUP, LLC 

        
       _____________________________ 
       Stephen G. Jeffery, MBE 29949 
       400 Chesterfield Center, Suite 400 
       Chesterfield, MO 63107-4800 
       (855) 915-9500 – Toll-Free 
       (314) 714-6510 – Fax 
       E-mail: sjeffery@jefferylawgroup.com  
 
       ATTORNEY FOR PETITIONER 
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Certificate of Service 
 

 I certify that a true copy of the foregoing was served via electronic mail on this 26th day 
of December 2019 to:  
 
Chris Wieberg, Water Protection Program, Missouri Department of Natural Resources, P.O. Box 
176, Jefferson City, MO 65102-0176, e-mail: chris.wieberg@dnr.mo.gov;  
 
Tim Duggan, Attorney General’s Office, P.O. Box 899, Jefferson City, MO 65102-0899, e-mail: 
tim.duggan@ago.mo.gov. 

        
       _________________________________ 





























JEFFERY LAW GROUP,  LLC

Carolyn Wilkinson
37605 E US 50 Hwy
Lone Jack, MO 64070

January 18, 2019

400 Chesterfield Center
Suite 400
Chesterfield, MO  63017-4800 FEIN: 27-4821891

(314) 714-6510 - Fax
(855) 915-9500 - Toll-Free

In Reference To:

Invoice # 17183

Professional Services

   Hrs/Rate     Amount

04/03/18 SGJ 6.80
Preparation for DNR meeting.  Conference
with clients.  Attend DNR public meeting. 
Travel from St. Louis to Warrensburg.

04/04/18 SGJ 4.10
Phone call with Carolyn.  Travel from
Warrensburg to St. Louis.

04/23/18 SGJ 1.20
Draft Freedom of Information Act request
to USDA, Farm Services Agency.  Draft
e-mail to Carolyn and Karen.  Call from
Aimee Davenport (Powell Gardens counsel).

05/08/18 SGJ 1.20
Phone call with Carolyn and Karen.  Review
Groebbel report.

05/16/18 SGJ 0.40
Voicemail from Aimee Davenport (Powell
Gardens' attorney).  Draft e-mails to
Aimee Davenport.  Review replies. 

06/18/18 SGJ 1.80
Start work on Complaint.  Review permit
application and supporting documents.

06/19/18 SGJ 4.20
Continue work on Complaint. Review DNR
regulations.  Review hydrogeologic
investigation at Valley Oak lagoon. 
Review Grobbel report.  Draft e-mail to
Carolyn and Karen.  Review e-mails from
Aimee Davenport.  Draft replies. 
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   Hrs/Rate     Amount

06/21/18 SGJ 2.60  
Continue work on Complaint.  Review
e-mails from Carolyn Wilkenson.  Draft
replies.  Review FEMA website for FIRM
information for Johnson County, Missouri.

06/25/18 SGJ 4.20  
Review and Revise Complaint.  Review
permit application, Secretary of State
website, DNR permit.  File Complaint with
AHC.

06/26/18 SGJ 4.80  
Review and revise Amended Complaint.  File
same.  Draft e-mails to Carolyn and Karen.
Review replies.  Review and revise Motion
for Stay.  Review Complaint and Motion for
Stay filed by Powell Gardens.    

06/27/18 SGJ 6.20  
Review and revise Amended Motion for Stay.
File same.  Calls with Marie Gellerstedt. 
Draft Affidavit for Marie Gellerstedt. 
Draft e-mail to Marie Gellerstedt.  Call
with Secretary of State's Office.  Obtain
Certificate of No Record from Secretary of
State's Office.  Draft e-mails to Carolyn
and Karen.  Review replies.  Review
executed Affidavit from Marie.

06/28/18 SGJ 0.40  
Draft Notice of Affidavit for Marie
Gellerstedt affidavit.  File same.

07/06/18 SGJ 4.80  
Preparation for July 9 hearing on motion
for stay.  Review AHC rules, statutes, and
case law.   Review e-mails from Carolyn
and Karen.  Draft revised questions for
Carolyn and Karen.  Assemble exhibits. 
Call with Aimee Davenport (Powell Gardens).

07/08/18 SGJ 3.10  
Review documents and exhibits for hearing.
Travel from Chesterfield - Jefferson City.

07/09/18 SGJ 10.20  
Final preparation for Stay hearing. 
Conference with clients.  Attend hearing
on motion for stay.  Conference with
clients.  Travel from Jefferson City -



Carolyn Wilkinson

3Page

   Hrs/Rate     Amount

Chesterfield.

07/10/18 SGJ 2.40  
Draft First Interrogatories and First
Request for Admissions to DNR and Valley
Oaks.  Draft e-mail to opposing counsel. 
Draft e-mail to Carolyn, Karen, and Rachel.

08/13/18 SGJ 2.40  
Phone call from CEC (Ivan Cooper)
regarding depo preparation.  Revise depo
outline.  Draft e-mail to John Bognar
(CEC).  Review VO discovery responses. 
Draft Motion to Compel Discovery.  File
same with AHC.  Draft e-mail to clients.

08/19/18 SGJ 4.90  
Review August 9, 2018 re-issued Permit and
correspondence.  Draft Motion for Contempt
against DNR.  Draft Motion to file amended
Complaint and to reschedule hearing.  File
same with AHC.

08/20/18 SGJ 5.20  
Deposition of Ivan Cooper, PE.  Revisions
to Amended Motion to Compel Discovery. 
File same.

08/26/18 SGJ 3.90  
Review documents, exhibits, witness
outlines for hearing.  Travel from
Chesterfield - Jefferson City.

08/27/18 SGJ 10.60  
AHC Hearing.

08/28/18 SGJ 8.60  
AHC Hearing.  Travel from Jefferson City -
Chesterfield.

10/01/18 SGJ 5.60  
Start work on draft Recommended Decision. 
Review transcripts and exhibits.

10/02/18 SGJ 6.20  
Continue work on Recommended Decision. 
Review case law.  Review transcripts and
exhibits.  Draft e-mail to Carolyn, Karen,
and Rachel.
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   Hrs/Rate     Amount

10/03/18 SGJ 2.30  
Draft Designations for Cooper deposition. 
Review and revise draft Recommended
Decision.  Review transcript of hearing. 
Review e-mails from Carolyn, Karen, and
Rachel.  

11/08/18 SGJ 2.10  
Draft Motion to Disqualify Ashley McCarty.
Review photos from April 3 public hearing.
Draft e-mail to Karen, Carolyn, and
Rachel.  Review e-mails from Karen.  File
motion with AHC.  Draft e-mail to Shawna
Bligh, Jennifer Hernandez, and Jennifer
Griffin.

11/20/18 SGJ 1.40  
Revisions to draft Motions to Disqualify
CWC Commissioners.  Draft cover letter. 
Draft e-mail to Chris Wieberg, Shawna
Bligh, Jennifer Hernandez, and Jennifer
Griffin.

12/08/18 SGJ 1.10  
Preparation for December 10 Clean Water
Commission meeting.  Draft e-mail to
Carolyn, Karen, Rachel, Amy Davenport, and
Chuck Hatfield.  Review e-mail from
Carolyn.

12/09/18 SGJ 3.20  
Preparation for Clean Water Commission
meeting.  Travel to Columbia.

12/10/18 SGJ 7.40  
Attend Clean Water Commission meeting to
argue permit appeal in Country Club Homes
LLC matter.  Conference with clients. 
Travel from Columbia-Jefferson City. 
Return travel.

01/16/19 SGJ 1.40  
Draft affidavits in connection with
Application for Award of Attorneys' Fees. 
Draft e-mails to Rachel Foley, Gene
Schmittgens, and Roger Walker.  Review
replies.

01/17/19 SGJ 1.90  
Draft affidavits in support of Application
for Award of Attorneys' Fees.  Draft
e-mails to Roger Walker, Gene Schmittgens,
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and Rachel; Foley.  Review replies.  

01/18/19 SGJ 1.10  
Review e-mails from Rachel Foley and Roger
Walker.  Revisions to Application.

For professional services rendered $0.00127.70

Additional Charges :

  Qty/Price

04/03/18 SGJ 1  
98.77Comfort Inn, Warrensburg

SGJ 404  
0.55Mileage to/from St. Louis - Warrensburg

06/27/18 SGJ 1  
3.26Postage

SGJ 1  
10.00Secretary of State charge for No Record

Certificate

07/06/18 SGJ 1  
15.22FedEx charge.

07/08/18 SGJ 117  
0.55Mileage - Chesterfield - Jefferson City

07/09/18 SGJ 117  
0.55Mileage Jefferson City - Chesterfield

08/25/18 SGJ 1  
4.87FedEx copying cost.

08/26/18 SGJ 117  
0.55Mileage Chesterfield - Jefferson City

08/27/18 SGJ 1  
7.00Parking

08/28/18 SGJ 1  
7.00Parking.

SGJ 117  
0.55Mileage Jefferson City - Chesterfield.
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&RXQWU\FOXE�+RPHV��//&�DQG�9DOOH\�2DNV�5HDO�(VWDWH��//&��FROOHFWLYHO\��³9DOOH\�

2DNV´��DSSHDO�IURP WKH�GHFLVLRQV�RI�WKH�&OHDQ�:DWHU�&RPPLVVLRQ��³&:&´��LQ�WZR�FDVHV�

WR�GHQ\�9DOOH\�2DNV¶V�SHUPLW�DSSOLFDWLRQ�IRU�D�FRQFHQWUDWHG�DQLPDO�IHHGLQJ�RSHUDWLRQ�

�³&$)2´��LQ�-RKQVRQ�&RXQW\���,Q�FDVH�QXPEHU�:'�������³/RQH�-DFN�FDVH´���WKH�HQWLW\�

RSSRVLQJ�WKH�SHUPLW�ZDV�/RQH�-DFN�1HLJKERUV�IRU�5HVSRQVLEOH�$JULFXOWXUH��//&��³/RQH�

-DFN´����,Q�FDVH�QXPEHU�:'�������³3RZHOO�FDVH´���WKH�HQWLWLHV�RSSRVLQJ�WKH�SHUPLW�
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ZHUH�3RZHOO�*DUGHQV��,QF�� 5\DQ�'HLFK��(OL]DEHWK�'HLFK��DQG�WKH�5REHUW�0��&KDPQHVV�

7UXVW��FROOHFWLYHO\��³3RZHOO´���

,Q�ERWK�DSSHDOV��9DOOH\�2DNV�DOOHJHV�WKH�VDPH�IRXU�SURFHGXUDO�HUURUV�LQ�WKH�

&:&¶V�GHFLVLRQV�WR�GHQ\�LWV�SHUPLW�DSSOLFDWLRQ�������/RQH�-DFN�DQG�3RZHOO�ODFNHG�

VWDQGLQJ�WR�FKDOOHQJH�WKH�SHUPLWWLQJ�GHFLVLRQ�RI�WKH�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV�

�³'15´�������WKH�&:&¶V�ZULWWHQ�GHFLVLRQV�ZHUH�XQWLPHO\������WKH�&:&�LVVXHG�LWV�

GHFLVLRQV�ZLWKRXW�UHYLHZLQJ�DOO�RI�WKH�UHFRUG��DQG�����WKH�&:&¶V�GHFLVLRQV�ZHUH�QRW�

DSSURYHG�E\�IRXU�FRPPLVVLRQHUV�EHFDXVH�WKH�DSSURYDOV�RI�WZR�FRPPLVVLRQHUV�ZHUH�

YRLG���$OVR�LQ�ERWK�DSSHDOV��9DOOH\�2DNV�FRQWHQGV�WKH�&:&�HUUHG�LQ�GHQ\LQJ�LWV�SHUPLW�

RQ�WKH�JURXQGV�WKDW�LWV�DSSOLFDWLRQ�IDLOHG�WR�LGHQWLI\�D�FRQWLQXLQJ�DXWKRULW\�DQG�WKDW�9DOOH\�

2DNV�IDLOHG�WR�SURYLGH�QHLJKERU�QRWLFH�SULRU�WR�ILOLQJ�LWV�DSSOLFDWLRQ�IRU�WKH�&$)2���/DVWO\��

LQ�LWV DSSHDO�RI�WKH�GHFLVLRQ�LQ�WKH�3RZHOO�FDVH��9DOOH\�2DNV�DVVHUWV�WKH�&:&�HUUHG�LQ�

GHQ\LQJ�LWV�SHUPLW�RQ�WKH�DGGLWLRQDO�JURXQGV�WKDW�9DOOH\�2DNV�IDLOHG�WR�SURYLGH�UHDOLVWLF�

\LHOG�JRDOV�IRU�WKH�ILHOGV�LW�LGHQWLILHG�IRU�ODQG�DSSOLFDWLRQ�RI�PDQXUH�DQG�WKDW�9DOOH\�2DNV�

IDLOHG�WR�SURYLGH�IRU�DGHTXDWH�PDQXUH�VWRUDJH��

:H�FRQVROLGDWHG�WKH�WZR�FDVHV�IRU�DSSHDO���)RU�UHDVRQV�H[SODLQHG�KHUHLQ��ZH�

ILQG�QR�HUURU�DQG�DIILUP�WKH�&:&¶V�GHFLVLRQV�LQ�ERWK�FDVHV�WR�GHQ\�9DOOH\�2DNV¶V SHUPLW�

DSSOLFDWLRQ���:H�UHPDQG�WKH�FDXVH�WR�WKH�&:&�IRU�D�GHWHUPLQDWLRQ�RI�/RQH�-DFN¶V�

HQWLWOHPHQW�WR�DWWRUQH\V¶�IHHV��

)$&78$/�$1'�352&('85$/�+,6725<

2Q�'HFHPEHU�����������'DYLG�:DUG�VXEPLWWHG�DQ�DSSOLFDWLRQ�WR�WKH�'15�IRU�D�

SURSRVHG�&ODVV�,%�&$)2��FRPSULVHG�RI�DSSUR[LPDWHO\�������KHDG�RI�FDWWOH��WR�EH�

ORFDWHG�RQ�SURSHUW\�LQ�-RKQVRQ�&RXQW\���:DUG�ILOHG�WKH�&$)2�SHUPLW�DSSOLFDWLRQ�LQ�WKH�
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QDPH�RI�³&RXQWU\�&OXE�+RPHV�//&�´��³&RXQWU\�&OXE�+RPHV�//&´�ZDV�OLVWHG�RQ�WKH�

DSSOLFDWLRQ�DV�ERWK�WKH�RZQHU�DQG�WKH�FRQWLQXLQJ�DXWKRULW\�WKDW�ZDV�WR�EH�UHVSRQVLEOH�IRU�

WKH�RSHUDWLRQ��PDLQWHQDQFH��DQG�PRGHUQL]DWLRQ�RI�WKH�IDFLOLW\�WR�ZKLFK�WKH�SHUPLW�ZDV�

LVVXHG��DV�UHTXLUHG�E\����&65�������������$��� :DUG��KRZHYHU��LV�WKH�VROH�PHPEHU�RI�

DQ�HQWLW\�QDPHG�³&RXQWU\FOXE�+RPHV� //&�´�DQG�QRW�DQ�HQWLW\�QDPHG�³&RXQWU\�&OXE�

+RPHV�//&�´������������

7KH�SHUPLW�DSSOLFDWLRQ�ZDV�UHYLHZHG�E\�'15�HPSOR\HH�*UHJ�&DOGZHOO��ZKR�

GHWHUPLQHG�WKDW�WKH�DSSOLFDWLRQ�PHW�DOO�VWDWXWRU\�DQG�UHJXODWRU\�UHTXLUHPHQWV���2Q�-XQH�

����������WKH�'15�LVVXHG�D�&ODVV�,%�&$)2�SHUPLW�WR�³&RXQW\�>VLF@�&OXE�+RPHV��//&�´��

6KRUWO\�WKHUHDIWHU��:DUG�DSSOLHG�WR�WKH�'15�IRU�D�WUDQVIHU�RI�WKH�RZQHUVKLS�RI�WKH�&$)2�

SHUPLW�WR�³9DOOH\�2DNV�5HDO�(VWDWH��//&�´��:DUG�VLJQHG�WKH�WUDQVIHU�DSSOLFDWLRQ�DV�ERWK�

WKH�SUHYLRXV�RZQHU�DQG�WKH�QHZ�RZQHU���,Q�$XJXVW�������WKH�'15�WUDQVIHUUHG�

RZQHUVKLS�RI�WKH�&$)2�SHUPLW�WR�9DOOH\�2DNV�5HDO�(VWDWH��//&�

0HDQZKLOH��/RQH�-DFN�DSSHDOHG�WKH�'15¶V�LVVXDQFH�RI�WKH�SHUPLW�E\�ILOLQJ�D�

FRPSODLQW�LQ�WKH�$GPLQLVWUDWLYH�+HDULQJ�&RPPLVVLRQ��³$+&´��RQ�-XQH �����������/RQH�

-DFN�ODWHU�ILOHG�WZR�DPHQGHG�FRPSODLQWV���,Q�LWV�VHFRQG�DPHQGHG�FRPSODLQW��/RQH�-DFN�

DOOHJHG�WKDW�LWV�RUJDQL]DWLRQ��PHPEHUV��DQG�VXSSRUWHUV�UHVLGH�LQ�WKH�LPPHGLDWH�YLFLQLW\�

RI�WKH�ORFDWLRQ�RI�9DOOH\�2DNV¶V�&$)2�DQG�WKH�ILHOGV�ZKHUH�PDQXUH�IURP�LWV�RSHUDWLRQV�

ZLOO�EH�VSUHDG��DQG�WKH\�DUH�DGYHUVHO\�DIIHFWHG�DQG�DJJULHYHG�E\�WKH�LVVXDQFH�RI�WKH�

SHUPLW�DQG�WKH�RSHUDWLRQ�RI�WKH�&$)2���/RQH�-DFN�FKDOOHQJHG�WKH�LVVXDQFH�RI�WKH�SHUPLW�

RQ�HLJKW�JURXQGV���

� $OO�UHJXODWRU\�UHIHUHQFHV�DUH�WR�WKH�0LVVRXUL�&RGH�RI�6WDWH�5HJXODWLRQV����������
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7ZR�GD\V�ODWHU��RQ�-XQH�����������3RZHOO�DOVR�ILOHG�D�FRPSODLQW�LQ�WKH�$+&�

DSSHDOLQJ�WKH�'15¶V�LVVXDQFH�RI�WKH�SHUPLW���3RZHOO�ODWHU�ILOHG�DQ�DPHQGHG�FRPSODLQW��

LQ�ZKLFK�LW�DOOHJHG�WKDW�3RZHOO�*DUGHQV��,QF���LV�.DQVDV�&LW\¶V�ERWDQLFDO�JDUGHQ�DQG�

FXOWLYDWHV�PRUH�WKDQ��������VSHFLHV�RI�SODQWV�DQG�DWWUDFWV�PRUH�WKDQ���������YLVLWRUV�

HDFK�\HDU���3RZHOO�*DUGHQV��,QF���LV�OHVV�WKDQ�WKUHH�PLOHV�IURP�WKH�9DOOH\�2DNV�IDFLOLW\���

3RZHOO�IXUWKHU�DOOHJHG�WKDW�WKH�'HLFKV��ZKRVH�SURSHUW\�LV�KHOG�E\�WKH�5REHUW�0��

&KDPQHVV�7UXVW��OLYH�������IHHW�IURP�WKH�9DOOH\�2DNV�IDFLOLW\�RQ�D�KLVWRULF�0LVVRXUL�

&HQWXU\�)DUP���3RZHOO�DOOHJHG�WKDW��GXH�WR�WKH�KLJK�DQLPDO�SRSXODWLRQ�GHQVLW\��RQ�VLWH�

VODXJKWHUKRXVH��XQLTXH�&$)2�GHVLJQ��DQG�PLQLPDO�RZQHG�DFUHDJH�IRU�QXWULHQW�

PDQDJHPHQW��9DOOH\�2DNV¶V�RSHUDWLRQ�ZDV�XQXVXDO�DQG�XQSURYHQ�DQG�ZRXOG�KDYH�

LPSDFWV�RQ�ZDWHU�TXDOLW\�DQG�WKH�HQYLURQPHQW�WKDW�WKH�'15�KDV�QRW�VXIILFLHQWO\�

TXDQWLILHG���3RZHOO�DVVHUWHG�WKDW�WKH�'15�HUUHG�LQ�LVVXLQJ�9DOOH\�2DNV�D�SHUPLW�WR�

RSHUDWH�WKH�IDFLOLW\�ZLWKRXW�VXIILFLHQWO\�FRQVLGHULQJ�WKHVH�LVVXHV���3RZHOO�FKDOOHQJHG�WKH�

LVVXDQFH�RI�WKH�SHUPLW�RQ�VL[�JURXQGV�

9DOOH\�2DNV�LQWHUYHQHG�LQ�WKH�DSSHDOV���7KH�$+&�KHOG�D�FRQVROLGDWHG�HYLGHQWLDU\�

KHDULQJ�IRU�WKH�WZR�DSSHDOV�RQ�$XJXVW���������������7KH�$+&�LVVXHG�GHFLVLRQV�LQ�ERWK�

FDVHV�RQ�2FWREHU�����������UHFRPPHQGLQJ�WKDW�WKH�&:&�UHYHUVH�WKH�'15¶V�GHFLVLRQ�WR�

LVVXH�WKH�SHUPLW���,Q�ERWK�GHFLVLRQV��WKH�$+&�IRXQG�WKDW�GHQLDO�RI�WKH�SHUPLW�ZDV�

DSSURSULDWH�RQ�WKH�JURXQGV�WKDW�9DOOH\�2DNV�IDLOHG�WR�LGHQWLI\�D�FRQWLQXLQJ�DXWKRULW\��LQ�

YLRODWLRQ�RI����&65�������������$���DQG�IDLOHG�WR�SURYLGH�QHLJKERU�QRWLFH�SULRU�WR�ILOLQJ�

LWV�DSSOLFDWLRQ��LQ�YLRODWLRQ�RI������������560R������� DQG����&65�������������&����,Q�

WKH�3RZHOO�FDVH��WKH�$+&�IRXQG�WKDW�GHQLDO�RI�WKH�SHUPLW�ZDV�DSSURSULDWH�RQ�WZR�

� $OO�VWDWXWRU\�UHIHUHQFHV�DUH�WR�WKH�5HYLVHG�6WDWXWHV�RI�0LVVRXUL��������
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DGGLWLRQDO�JURXQGV�WKDW�RQO\�3RZHOO�UDLVHG���7KHVH�WZR�JURXQGV�ZHUH�WKDW�9DOOH\�2DNV�

IDLOHG�WR�SURYLGH�UHDOLVWLF�\LHOG�JRDOV�IRU�WKH�ILHOGV�LW�LGHQWLILHG�IRU�ODQG�DSSOLFDWLRQ�RI�

PDQXUH��LQ�YLRODWLRQ�RI����&65�������������*���$��DQG�WKDW�9DOOH\�2DNV�IDLOHG�WR�

SURYLGH�IRU�DGHTXDWH�PDQXUH�VWRUDJH��LQ�YLRODWLRQ�RI����&65�������������$����DQG����

&65�������������%����

$V�UHTXLUHG�E\�WKH�DGPLQLVWUDWLYH�UHYLHZ�SURFHGXUHV��WKH�$+&�IRUZDUGHG�WKH�

DGPLQLVWUDWLYH�UHFRUG�WR�WKH�&:& IRU�ILQDO�GHFLVLRQ���7KH�UHFRUG�ZDV�FRPSULVHG�RI�WKH�

$+&�SURFHHGLQJV�LQ�WKH�DSSHDOV�RI�WKH�/RQH�-DFN�DQG�3RZHOO�FDVHV�EXW�GLG�QRW�LQFOXGH�

WKH�SURSRVHG�UHFRPPHQGHG�ILQGLQJV�WKDW�WKH�SDUWLHV�KDG�VXEPLWWHG�WR�WKH�$+&���2Q�

'HFHPEHU�����������WKH�&:&�KHDUG�RUDO�DUJXPHQWV�RQ�ERWK�DSSHDOV�GXULQJ�D�VLQJOH�

KHDULQJ�DQG�XOWLPDWHO\�YRWHG�����LQ�ERWK�FDVHV�WR�DGRSW�WKH�$+&¶V�UHFRPPHQGHG�

GHFLVLRQV���7KH�&:&�LVVXHG�LWV�ILQDO�ZULWWHQ�GHFLVLRQV�LQ�WKH�FDVHV�RQ�-DQXDU\�����������

9DOOH\�2DNV�DSSHDOV�ERWK�GHFLVLRQV��DQG�ZH�FRQVROLGDWHG�WKH�DSSHDOV��

67$1'$5'�2)�5(9,(:

3XUVXDQW�WR�6HFWLRQ������������WKH�&:&¶V�GHFLVLRQV�DUH�VXEMHFW�WR�DSSHOODWH�

UHYLHZ�SXUVXDQW�WR�&KDSWHU�����RI�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW���,Q�UH�7UHQWRQ�

)DUPV�5(��//&�Y��0R��'HS¶W�RI�1DW��5HV�� ����6�:��G�����������0R��$SS����������2XU�

UHYLHZ�LV�OLPLWHG�WR�GHWHUPLQLQJ�ZKHWKHU�WKH�&:&¶V�DFWLRQ�������YLRODWHV�D�FRQVWLWXWLRQDO�

SURYLVLRQ������H[FHHGV�WKH�&:&¶V�VWDWXWRU\�DXWKRULW\�RU�MXULVGLFWLRQ������LV�XQVXSSRUWHG�

E\�FRPSHWHQW�DQG�VXEVWDQWLDO�HYLGHQFH�XSRQ�WKH�ZKROH�UHFRUG������LV�XQDXWKRUL]HG�E\�

ODZ������LV�PDGH�XSRQ�XQODZIXO�SURFHGXUH�RU�ZLWKRXW�D�IDLU�WULDO������LV�DUELWUDU\��

FDSULFLRXV��RU�XQUHDVRQDEOH��RU�����LQYROYHV�DQ�DEXVH�RI�GLVFUHWLRQ����������������

� ,Q�WKHLU�UHVSHFWLYH�FDVHV��/RQH�-DFN�DQG�3RZHOO�ILOHG�PRWLRQV�WR�GLVPLVV�9DOOH\�2DNV¶V�DSSHDO���:H�GHQ\�
WKRVH�PRWLRQV���
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:H�GHIHU�WR�WKH�&:&¶V�ILQGLQJV�RI�IDFW�VR�ORQJ�DV�WKH\�DUH�VXSSRUWHG�E\�

FRPSHWHQW�DQG�VXEVWDQWLDO�HYLGHQFH���7UHQWRQ�)DUPV������6�:��G�DW�������:H�UHYLHZ�

TXHVWLRQV�RI�ODZ�GH�QRYR���,G���7KH�&:&¶V�GHFLVLRQ�³LV�SUHVXPHG�YDOLG��DQG�WKH�EXUGHQ�

LV�RQ�WKH�SDUW\�DWWDFNLQJ�LW�WR�RYHUFRPH�WKDW�SUHVXPSWLRQ�´��:DJQHU�Y��0R��6WDWH�%G��RI�

1XUVLQJ������6�:��G�����������0R��$SS���������FLWDWLRQ�RPLWWHG������������

$1$/<6,6

3RLQW�,�± 6WDQGLQJ

,Q�3RLQW�,��9DOOH\�2DNV DVVHUWV�WKDW�6HFWLRQV���������DQG���������DOORZ RQO\�

SHUPLW�DSSOLFDQWV�RU�SRWHQWLDO�SHUPLW�DSSOLFDQWV�WR�DSSHDO�DGYHUVH�GHFLVLRQV�PDGH�E\�

WKH�'LUHFWRU�RI�WKH�'15��³WKH�'LUHFWRU´���DQG�WKDW�/RQH�-DFN DQG�3RZHOO�DUH�QRW�LQFOXGHG�

LQ�HLWKHU�FODVV�� 7KHUHIRUH��9DOOH\�2DNV FRQWHQGV�WKH�&:& HUUHG�LQ�GHQ\LQJ�LWV�SHUPLW�

EHFDXVH�/RQH�-DFN DQG�3RZHOO�ODFNHG�VWDQGLQJ�WR�DSSHDO IURP�WKH�'LUHFWRU¶V�GHFLVLRQ��

6WDQGLQJ�LV�D�TXHVWLRQ�RI�ODZ VXEMHFW�WR�RXU�GH�QRYR UHYLHZ� 0DQ]DUD�Y��6WDWH��

����6�:��G�����������0R��EDQF������� ³6WDQGLQJ�LV�D�QHFHVVDU\�FRPSRQHQW�RI�D�

MXVWLFLDEOH�FDVH�WKDW�PXVW�EH�VKRZQ�WR�EH�SUHVHQW�SULRU�WR�DGMXGLFDWLRQ�RQ�WKH�PHULWV�´��

6FKZHLFK�Y��1L[RQ� ����6�:��G��������� �0R��EDQF��������FLWDWLRQ�RPLWWHG����³5HGXFHG�

WR�LWV�HVVHQFH��VWDQGLQJ�URXJKO\�PHDQV�WKDW�WKH�SDUWLHV�VHHNLQJ�UHOLHI�PXVW�KDYH�VRPH�

SHUVRQDO�LQWHUHVW�DW�VWDNH�LQ�WKH�GLVSXWH��HYHQ�LI�WKDW�LQWHUHVW�LV�DWWHQXDWHG��VOLJKW�RU�

UHPRWH�´��6W� /RXLV�$VV¶Q�RI�5HDOWRUV�Y��&LW\�RI�)HUJXVRQ������6�:��G������������ �0R��

EDQF��������FLWDWLRQ�RPLWWHG��

³1RW�HYHU\�SHUVRQ�ZKR�ILOHV�D�SURWHVW�DQG�LV�JLYHQ�DQ�RSSRUWXQLW\�WR�EH�KHDUG�E\�

DQ�DGPLQLVWUDWLYH�DJHQF\�KDV�D�ULJKW�WR�DSSHDO�IURP�WKH�GHFLVLRQ�RI�WKH�DJHQF\>�@´ 0R��

1DW¶O�(GXF��$VV¶Q�Y��0R��6WDWH�%G��RI�(GXF������6�:��G�����������0R��$SS��������
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,QVWHDG��D�SDUW\�DWWHPSWLQJ�WR�VXFFHVVIXOO\�DVVHUW�VWDQGLQJ�PXVW�KDYH�D�OHJDOO\�

SURWHFWDEOH�LQWHUHVW���6W��/RXLV�$VV¶Q������6�:��G�DW�������³$�OHJDOO\�SURWHFWDEOH�LQWHUHVW�

H[LVWV�RQO\�LI�WKH�>SDUW\@ LV�DIIHFWHG�GLUHFWO\�DQG�DGYHUVHO\�E\�WKH�FKDOOHQJHG�DFWLRQ�RU�LI�

WKH�>SDUW\@¶V�LQWHUHVW�LV�FRQIHUUHG�VWDWXWRULO\�´��,G��

7KH�*HQHUDO�$VVHPEO\��LQ�UHFRJQL]LQJ�WKH�QHFHVVLW\�RI�VWDWH�DFWLRQ�WR�UHWDLQ�

FRQWURO�RI�LWV ZDWHU�SROOXWLRQ�FRQWURO�SURJUDPV�DIWHU�&RQJUHVV�PDGH�DPHQGPHQWV�WR�WKH�

)HGHUDO�:DWHU�3ROOXWLRQ�&RQWURO�$FW�LQ�������HQDFWHG�WKH�³0LVVRXUL�&OHDQ�:DWHU�/DZ�´�

ZKLFK�FUHDWHG��LQWHU�DOLD��DQ�HODERUDWH�SHUPLWWLQJ�VFKHPH�IRU�SHUVRQV� VHHNLQJ�WR�

GLVFKDUJH�ZDWHU�FRQWDPLQDQWV���8QGHU�WKLV�VFKHPH��WKH�SHUPLWWLQJ�RI�&$)2V��LQ�WKH�ILUVW�

LQVWDQFH��IDOOV�WR�WKH�'LUHFWRU���6HH ���&65����������(���VHH�DOVR ������������$W�LVVXH�

LQ�WKLV�SRLQW�LV�ZKR�KDV�VWDQGLQJ�WR�DSSHDO�IURP�WKH�'LUHFWRU¶V�GHFLVLRQ���

6HFWLRQ���������� SURYLGHV��LQ�SHUWLQHQW�SDUW��WKDW�WKH�'LUHFWRU�³VKDOO�IDLWKIXOO\�

FDXVH�WR�EH�H[HFXWHG�DOO�SROLFLHV�HVWDEOLVKHG�E\�WKH�ERDUGV�DQG�FRPPLVVLRQV�DVVLJQHG�

WR�WKH�GHSDUWPHQW��EH�VXEMHFW�WR�WKHLU�GHFLVLRQV�DV�WR�DOO�VXEVWDQWLYH�DQG�SURFHGXUDO�

UXOHV DQG�KLV�RU�KHU�GHFLVLRQV�VKDOO�EH�VXEMHFW�WR�DSSHDO�DV�SURYLGHG�E\�ODZ�´��

�(PSKDVLV�DGGHG����9DOOH\�2DNV DVVHUWV�WKDW�WKLV�YHUVLRQ�RI�6HFWLRQ�����������OLPLWV�

VWDQGLQJ�WR�DSSHDO�WKH�'LUHFWRU¶V�GHFLVLRQ�WR�RQO\�D�QDUURZ�FODVV�RI�SHUVRQV���,Q�VXSSRUW�

RI�WKLV�FRQWHQWLRQ��9DOOH\�2DNV DUJXHV�WKDW�D�SUHYLRXV�YHUVLRQ�RI�6HFWLRQ���������VWDWHG�

WKDW�³DIIHFWHG�SDUWLHV´�KDG�WKH�ULJKW�WR�DSSHDO�DQG�WKDW��E\�DPHQGLQJ�WKH�VHFWLRQ�WR�VWDWH�

� 6HFWLRQV ���������HW�VHT�

� $V�XVHG�LQ�WKH�0LVVRXUL�&OHDQ�:DWHU�/DZ��WKH�WHUP�³SHUVRQ´�PHDQV�³DQ\�LQGLYLGXDO��SDUWQHUVKLS��
FRSDUWQHUVKLS��ILUP��FRPSDQ\��SXEOLF�RU�SULYDWH�FRUSRUDWLRQ��DVVRFLDWLRQ��MRLQW�VWRFN�FRPSDQ\��WUXVW��HVWDWH��
SROLWLFDO�VXEGLYLVLRQ��RU�DQ\�DJHQF\��ERDUG��GHSDUWPHQW��RU�EXUHDX�RI�WKH�VWDWH�RU�IHGHUDO�JRYHUQPHQW��RU�
DQ\�RWKHU�OHJDO�HQWLW\�ZKDWHYHU�ZKLFK�LV�UHFRJQL]HG�E\�ODZ�DV�WKH�VXEMHFW�RI�ULJKWV�DQG�GXWLHV>�@´ ��
������������

EXHIBIT 7 - 007



�

WKDW�DSSHDOV�PD\�EH�WDNHQ�³DV�SURYLGHG�E\�ODZ>�@´�WKH�OHJLVODWXUH�VLJQDOHG�LWV�LQWHQWLRQ�WR�

OLPLW�WKH�DELOLW\�WR�DSSHDO�WR�WKRVH�SHUVRQV�H[SOLFLWO\�FRQWHPSODWHG�E\�VWDWXWH���9DOOH\�

2DNV WKHQ�FRQWHQGV�WKDW��E\�HQDFWLQJ�6HFWLRQ������������WKH�OHJLVODWXUH�LQWHQGHG�WKH�

$+&�WR�WDNH�DSSHDOV�RQO\�IURP�SHUPLW�DSSOLFDQWV�DQG�SRWHQWLDO�DSSOLFDQWV���6HFWLRQ�

����������VWDWHV��LQ�SHUWLQHQW�SDUW��

7KH�GLUHFWRU�VKDOO�SURPSWO\�QRWLI\�WKH�DSSOLFDQW�LQ�ZULWLQJ�RI�KLV�RU�
KHU�DFWLRQ�DQG�LI�WKH�SHUPLW�LV�GHQLHG�VWDWH�WKH�UHDVRQV�IRU�VXFK�GHQLDO��$V�
SURYLGHG�E\�VHFWLRQV���������DQG����������WKH�DSSOLFDQW�PD\�DSSHDO�WR�
WKH�DGPLQLVWUDWLYH�KHDULQJ�FRPPLVVLRQ�IURP�WKH�GHQLDO�RI�D�SHUPLW�RU�IURP�
DQ\�FRQGLWLRQ�LQ�DQ\�SHUPLW�E\�ILOLQJ�D�SHWLWLRQ�ZLWK�WKH�DGPLQLVWUDWLYH�
KHDULQJ�FRPPLVVLRQ�ZLWKLQ�WKLUW\�GD\V�RI�WKH�QRWLFH�RI�GHQLDO�RU�LVVXDQFH�RI�
WKH�SHUPLW��$IWHU�D�ILQDO�DFWLRQ�LV�WDNHQ�RQ�D�QHZ�RU�UHLVVXHG�JHQHUDO�
SHUPLW��D�SRWHQWLDO�DSSOLFDQW�IRU�WKH�JHQHUDO�SHUPLW�ZKR�FDQ�GHPRQVWUDWH�
WKDW�KH�RU�VKH�LV�RU�PD\�EH�DGYHUVHO\�DIIHFWHG�E\�DQ\�SHUPLW�WHUP�RU�
FRQGLWLRQ�PD\�DSSHDO�WKH�WHUPV�DQG�FRQGLWLRQV�RI�WKH�JHQHUDO�SHUPLW�ZLWKLQ�
WKLUW\ GD\V�RI�WKH�GHSDUWPHQW
V�LVVXDQFH�RI�WKH�JHQHUDO�SHUPLW�

9DOOH\�2DNV¶V�FRQWHQWLRQ�WKDW�6HFWLRQV�����������DQG�����������OLPLW�WKH�ULJKW�WR�DSSHDO�

WR�SHUPLW�DSSOLFDQWV�RU�SRWHQWLDO�DSSOLFDQWV�LV�ZURQJ�IRU�VHYHUDO�UHDVRQV���

,Q�������WKH�OHJLVODWXUH�WUDQVIHUUHG�WKH�DXWKRULW\�WR�KHDU�DOO�FRQWHVWHG�FDVH�

DGPLQLVWUDWLYH�DSSHDOV�JUDQWHG�LQ�&KDSWHU�����DQG�WKH�0LVVRXUL�&OHDQ�:DWHU�/DZ�WR�WKH�

$+&���6HH �����������VHH�DOVR 9DOOH\�3DUN�3URSV���//&�Y��0R��'HSW��RI�1DW��5HV�������

6�:��G��������� �0R��$SS����������6HFWLRQ�����������VWDWHV��LQ�SHUWLQHQW�SDUW��WKDW�

([FHSW�DV�RWKHUZLVH�SURYLGHG�E\�ODZ��DQ\�SHUVRQ�RU�HQWLW\�ZKR�LV�D�
SDUW\�WR��RU�ZKR�LV�DJJULHYHG�RU�DGYHUVHO\�DIIHFWHG�E\��DQ\�ILQGLQJ��RUGHU��
GHFLVLRQ��RU�DVVHVVPHQW�IRU�ZKLFK�WKH�DXWKRULW\�WR�KHDU�DSSHDOV�ZDV�
WUDQVIHUUHG�WR�WKH�DGPLQLVWUDWLYH�KHDULQJ�FRPPLVVLRQ�LQ�VXEVHFWLRQ���RI�
WKLV�VHFWLRQ�PD\�ILOH�D�QRWLFH�RI�DSSHDO�ZLWK�WKH�DGPLQLVWUDWLYH�KHDULQJ�
FRPPLVVLRQ ZLWKLQ�WKLUW\�GD\V�DIWHU�DQ\�VXFK�ILQGLQJ��RUGHU��GHFLVLRQ��RU�
DVVHVVPHQW�LV�SODFHG�LQ�WKH�8QLWHG�6WDWHV�PDLO�RU�ZLWKLQ�WKLUW\�GD\V�RI�DQ\�
VXFK�ILQGLQJ��RUGHU��GHFLVLRQ��RU�DVVHVVPHQW�EHLQJ�GHOLYHUHG��ZKLFKHYHU�LV�
HDUOLHU�

�(PSKDVLV�DGGHG����
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$W�QR�SRLQW�LQ LWV�EULHI�GRHV�9DOOH\�2DNV DVVHUW�WKDW�/RQH�-DFN�DQG�3RZHOO�ZHUH

QRW�DGYHUVHO\�DIIHFWHG�E\�WKH�LVVXDQFH�RI�D�SHUPLW�WR�9DOOH\�2DNV���,QVWHDG��9DOOH\�2DNV

DUJXHV�WKDW��GHVSLWH�WKH�OHJLVODWXUH¶V�FOHDU�H[SUHVVLRQ�RI�LQWHQW�LQ�6HFWLRQ�����������WR�

DOORZ�³DQ\�SHUVRQ�RU�HQWLW\�ZKR�LV�D�SDUW\�WR��RU�ZKR�LV�DJJULHYHG�RU�DGYHUVHO\�DIIHFWHG�

E\´�D GHFLVLRQ�RI�WKH�'LUHFWRU�WR�DSSHDO��/RQH�-DFN�DQG�3RZHOO�GR�QRW�KDYH�VWDQGLQJ�WR�

DSSHDO�EHFDXVH�6HFWLRQ�����������SURYLGHV�WKDW�D�QDUURZHU�FODVV�RI�SHUVRQV�RU�HQWLWLHV�

± RQO\�DSSOLFDQWV�RU�SRWHQWLDO�DSSOLFDQWV�² PD\�WDNH�DSSHDOV�IURP�WKH�'LUHFWRU¶V�

GHFLVLRQ���7KLV�DUJXPHQW��KRZHYHU��KDV�DOUHDG\�EHHQ�VSHFLILFDOO\�UHMHFWHG�E\�RXU�

6XSUHPH�&RXUW�LQ�0LVVRXUL�&RDOLWLRQ�IRU�WKH�(QYLURQPHQW�Y��+HUUPDQQ������6�:��G������

�����0R��EDQF��������

,Q�+HUUPDQQ��WKH�&RXUW�VWDWHG�WKDW�³6HFWLRQ�����������GRHV�QRW�OLPLW�WKH�ULJKW�RI�

DSSHDO�WR�WKH�>&:&@ VROHO\�WR�WKRVH�GHQLHG�D�SHUPLW>�@´��,G� 1HYHUWKHOHVV��9DOOH\�2DNV

DUJXHV�WKDW��DIWHU�+HUUPDQQ��WKH�OHJLVODWXUH¶V�DPHQGPHQW�RI�6HFWLRQ���������WR�UHPRYH�

ODQJXDJH�WKDW�JUDQWHG�³DIIHFWHG�SDUWLHV´�WKH�ULJKW WR�DSSHDO�VLJQDOHG�WKH�OHJLVODWXUH¶V�

UHSXGLDWLRQ�RI�WKH�&RXUW¶V�KROGLQJ�LQ�+HUUPDQQ���9DOOH\�2DNV PLVXQGHUVWDQGV�WKH�HIIHFW�

RI�WKH�DPHQGPHQW���:KLOH�WKH�OHJLVODWXUH�KDV�DPHQGHG�6HFWLRQV�����������DQG�

����������VLQFH�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�+HUUPDQQ��LW�KDV�QHLWKHU�LPSOLFLWO\�QRU�

H[SOLFLWO\�DEURJDWHG�WKDW�RSLQLRQ�� )XUWKHU��WKH�+HUUPDQQ &RXUW�GLG�QRW�EDVH�LWV�

GHFLVLRQ�RQ�WKH�WKHQ�LQ�IRUFH�ODQJXDJH�RI�6HFWLRQ�����������RU�SUHGLFDWH�LWV�KROGLQJ�RQ�

DQ\�ODQJXDJH�WKDW�KDV�VLQFH�EHHQ�DPHQGHG���6HH ����6�:��G�DW�������7KH�&RXUW�

PHUHO\�PHQWLRQHG�WKDW�6HFWLRQ�����������SURYLGHV�WKDW�WKH�'LUHFWRU¶V�GHFLVLRQV�DUH�

VXEMHFW�WR�DSSHDO�EHIRUH�LW�KHOG�WKDW�6HFWLRQ�����������GLG�QRW�OLPLW�WKH�ULJKW�WR�DSSHDO�

� 6HH��H�J�� ��������������ZKHUHLQ�WKH�/HJLVODWXUH�VSHFLILHG�WKDW�DPHQGPHQWV�WR�WKH�:RUNHUV¶
&RPSHQVDWLRQ�/DZ�ZHUH�LQWHQGHG�WR�³UHMHFW�DQG�DEURJDWH�HDUOLHU�FDVH�ODZ�LQWHUSUHWDWLRQV�´��
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WKH�GHFLVLRQV�RI�WKH�'LUHFWRU�WR�DQ\�H[FOXVLYH�FODVV���6HH�LG� 3XW�DQRWKHU�ZD\��WKH�&RXUW�

GLG�QRW�VWDWH�WKDW�LW�ZDV�UXOLQJ�DV�LW�GLG�EHFDXVH RI�DQ\�SDUWLFXODU�ODQJXDJH�LQ�6HFWLRQ�

������������6HH�LG� 7KHUHIRUH��+HUUPDQQ VWLOO�ELQGV�WKLV�FRXUW���6HH 02� &2167� DUW�9����

����7KH�&:&�GLG�QRW�HUU�LQ�KROGLQJ�WKDW�/RQH�-DFN�DQG�3RZHOO�KDG�VWDQGLQJ�WR�DSSHDO�

WKH�'LUHFWRU¶V�GHFLVLRQ���3RLQW�,�LV�GHQLHG�

3RLQW�,,�± )DLOXUH�WR�,VVXH�'HFLVLRQ�:LWKLQ�����'D\V

,Q�3RLQW�,,��9DOOH\�2DNV�FRQWHQGV�WKH�&:&�H[FHHGHG�LWV�VWDWXWRU\�DXWKRULW\�E\�

IDLOLQJ�WR�LVVXH�LWV�GHFLVLRQ�ZLWKLQ�WKH�VWDWXWRULO\�SUHVFULEHG�WLPH�SHULRG���9DOOH\�2DNV�

DUJXHV�WKDW�WKH�IDLOXUH�WR�FRPSO\�ZLWK�WKH�VWDWXWH¶V�GHDGOLQH�UHQGHUHG�WKH�&:&¶V�

GHFLVLRQ�QXOO�DQG�YRLG�DQG��WKHUHIRUH��WKH�'15¶V�GHFLVLRQ�WR�LVVXH�WKH�SHUPLW�VKRXOG�EH�

DOORZHG�WR�VWDQG��

$V�VHW�IRUWK�LQ�6HFWLRQ������������DQ\�SDUW\�DJJULHYHG�E\�WKH�'15¶V�GHFLVLRQ�

DSSHDOV�WR�WKH�$+&��7KH�$+&�LV�DXWKRUL]HG�WR�KROG�D�KHDULQJ�DQG�VHQG�D�UHFRPPHQGHG�

GHFLVLRQ�WR�WKH�&:&�DORQJ�ZLWK�WKH�UHFRUG�������������������7KH�&:&¶V�ILQDO�GHFLVLRQ�

³VKDOO�EH�LVVXHG´�ZLWKLQ�����GD\V�RI�WKH�GDWH�WKH�QRWLFH�RI�DSSHDO�WR�WKH�$+&�ZDV�ILOHG��

��������������7KH�GDWH�E\�ZKLFK�WKH�&:&�LV�UHTXLUHG�WR�LVVXH�LWV�ILQDO�GHFLVLRQ�³PD\�EH�

H[WHQGHG�DW�WKH�VROH�GLVFUHWLRQ�RI�WKH�SHUPLWWHH�DV�HLWKHU�SHWLWLRQHU�RU�LQWHUYHQRU�LQ�WKH�

DSSHDO�´ ,G������

+HUH��DIWHU�WKH�'15�LVVXHG�WKH�SHUPLW�WR�9DOOH\�2DNV��/RQH�-DFN�ILOHG�LWV�QRWLFH�

RI�DSSHDO�WR�WKH�$+&�RQ�-XQH�����������ZKLOH�3RZHOO�ILOHG�LWV�QRWLFH�RI�DSSHDO�RQ�-XQH�

�����������7KH�$+&�KHOG�KHDULQJV�DQG�PDGH�UHFRPPHQGHG�GHFLVLRQV�LQ�ERWK�FDVHV��

ZKLFK�LW�WKHQ�WUDQVPLWWHG�DORQJ�ZLWK�WKH�UHFRUG�WR�WKH�&:&���3XUVXDQW�WR�6HFWLRQ�

�����������WKH�&:&¶V�ILQDO�GHFLVLRQ�LQ�WKH�/RQH�-DFN�FDVH�ZDV�GXH�RQ�'HFHPEHU�����
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������DQG�WKH�&:&¶V�ILQDO�GHFLVLRQ�LQ�WKH�3RZHOO�FDVH�ZDV�GXH�RQ�'HFHPEHU������������

7KH�SHUPLWWHH��9DOOH\�2DNV��GLG�QRW�H[WHQG�WKH�WLPH�SHULRG�EH\RQG�WKHVH�GDWHV���2Q�

'HFHPEHU�����������DOO�SDUWLHV�ZHUH�SUHVHQW�ZKHQ�WKH�&:&�YRWHG�����WR�GHQ\�WKH�

SHUPLW��KRZHYHU��WKH &:&�GLG�QRW�LVVXH�LWV�ILQDO�GHFLVLRQ�LQ�ERWK�FDVHV�XQWLO�-DQXDU\����

�������9DOOH\�2DNV�DUJXHV�WKDW��EHFDXVH�6HFWLRQ�����������VWDWHV�WKDW�WKH�&:&¶V�

GHFLVLRQ�³VKDOO�EH�LVVXHG´�ZLWKLQ�����GD\V�RI�WKH�GDWH�WKH�QRWLFH�RI�DSSHDO�WR�WKH�$+&�

ZDV�ILOHG��WKH�LVVXDQFH�RI�WKH�GHFLVLRQV�ZLWKLQ�WKDW�WLPH�SHULRG�ZDV�PDQGDWRU\�DQG��

FRQVHTXHQWO\��WKH�&:&¶V�XQWLPHO\�GHFLVLRQV�UHYHUVLQJ�WKH�'15¶V�GHFLVLRQ�WR�LVVXH�WKH�

SHUPLW�ZHUH�QXOO�DQG�YRLG���

2XU�6XSUHPH�&RXUW�KDV�H[SODLQHG�WKDW��ZKHQ�WKH�OHJLVODWXUH�XVHV�WKH�ZRUG�

³VKDOO´�LQ�D�VWDWXWH��WKH�LVVXH�³LV�QRW�ZKHWKHU�µVKDOO¶�PHDQV�µVKDOO¶�EXW ZKDW�VDQFWLRQ��LI�

DQ\��WKH�OHJLVODWXUH�LQWHQGHG�WR�DSSO\´�ZKHQ�WKH�UHTXLUHG�DFW�LV�QRW�GRQH���)U\H�Y��/HY\��

����6�:��G�����������0R��EDQF���������,I�WKH�OHJLVODWXUH�KDV�LPSRVHG�D�VDQFWLRQ�RU�

RWKHUZLVH�LQGLFDWHG�D�FRQVHTXHQFH�IRU�QRQFRPSOLDQFH��WKHQ�WKH�VWDWXWH�LV�D�PDQGDWRU\�

VWDWXWH��DQG�FRXUWV�ZLOO�HQIRUFH�WKH�LQWHQGHG�VDQFWLRQ�RU�FRQVHTXHQFH�IRU�

QRQFRPSOLDQFH���,G���,I��KRZHYHU��WKH�OHJLVODWXUH�KDV�QRW�DSSURYHG�D�VDQFWLRQ�RU�KDV�QRW�

RWKHUZLVH�LQGLFDWHG�D�FRQVHTXHQFH�IRU�QRQFRPSOLDQFH��WKHQ�WKH�VWDWXWH�LV�D�GLUHFWRU\�

VWDWXWH���,G���$�GLUHFWRU\�VWDWXWH¶V�³WHUPV�DUH�OLPLWHG�WR�ZKDW�LV�UHTXLUHG�WR�EH�GRQH�´�DQG�

FRXUWV�ZLOO�QRW�FUHDWH�D�VDQFWLRQ�RU�FRQVHTXHQFH�IRU�QRQFRPSOLDQFH�ZKHUH�WKH�

OHJLVODWXUH�KDV�QRW�H[SUHVVHG�DQ�LQWHQW�IRU�VXFK�VDQFWLRQ�RU�FRQVHTXHQFH���,G��DW�����

�TXRWLQJ�+XGJLQV�Y��0RRUHVYLOOH�&RQVRO��6FK��'LVW�������6�:������������0R����������

� 7KH�&RXUW�LQ�)U\H H[SODLQHG�LQ�GHWDLO�WKH�GLIIHUHQFH�LQ�WKH�ODQJXDJH�RI�PDQGDWRU\�DQG�GLUHFWRU\�VWDWXWHV�

7ZR�H[DPSOHV�RI�ZKHQ�D�VWDWXWH�WKDW�LPSRVHV�DQ�REOLJDWLRQ�ZLOO�EH�FRQVWUXHG�WR�EH�
³PDQGDWRU\´� DUH�� � �D�� LI� WKH� VWDWXWH� H[SOLFLWO\� SURYLGHV� ZKDW� WKH� FRQVHTXHQFH� RI� QRQ�
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7KH�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�D�VWDWXWH�LV�PDQGDWRU\�RU�GLUHFWRU\�WXUQV�RQ�WKH�

ODQJXDJH�WKH�OHJLVODWXUH�KDV�FKRVHQ���,G��DW�������6HFWLRQ�����������LPSRVHV�DQ�

REOLJDWLRQ�RQ�WKH�&:&�WR�LVVXH�LWV�ILQDO�GHFLVLRQ�ZLWKLQ�����GD\V�RI�WKH�GDWH�WKH�QRWLFH�RI�

DSSHDO�WR�WKH�$+&�LV�ILOHG���,W�GRHV�QRW��KRZHYHU��H[SOLFLWO\�SURYLGH�WKDW�WKH�&:&�PD\�

LVVXH�LWV�GHFLVLRQ�RQO\�ZLWKLQ�WKDW�����GD\V��QRU�GRHV�LW�H[SOLFLWO\�SURYLGH�WKDW�WKH�&:&�

ODFNV�WKH�DXWKRULW\�WR�LVVXH�D�GHFLVLRQ�DIWHU�WKH����WK GD\���³,Q�WKH�DEVHQFH�RI�VXFK�

OHJLVODWLYH�LQWHQW��FRXUWV�KDYH�QR�DXWKRULW\�WR�LPSRVH�VXFK�D�VDQFWLRQ�RQ�WKHLU�RZQ�´��,G�

7KH�&RXUW�LQ�)U\H UHFRJQL]HG�WKDW��ZKLOH�³>W@KH�ODFN�RI�VWDWXWRU\ DSSURYDO�IRU�D�

VDQFWLRQ�LQ�WKH�HYHQW�RI�QRQ�FRPSOLDQFH�ZLWK�D�VWDWXWRU\�REOLJDWLRQ��RU�WKH�ODFN�RI�DQ\�

ODQJXDJH�SHUPLWWLQJ�RQO\�DFWV�WKDW�DUH�LQ�FRPSOLDQFH�ZLWK�WKDW�REOLJDWLRQ��LV�DQ�LPSRUWDQW�

IDFWRU´�LQ�GLVWLQJXLVKLQJ�EHWZHHQ�PDQGDWRU\�DQG�GLUHFWRU\�VWDWXWHV��RWKHU�IDFWRUV�PD\�EH�

FRQVLGHUHG���,G���,QGHHG��WKH�&RXUW�QRWHG�WKDW��³>X@OWLPDWHO\��ZKHWKHU�D�VWDWXWH�LV�

PDQGDWRU\�RU�GLUHFWRU\�LV�D�µIXQFWLRQ�RI�FRQWH[W�DQG�OHJLVODWLYH�LQWHQW�¶´��,G��DW��������

�TXRWLQJ�%DXHU Y��7UDQVLWLRQDO�6FK��'LVW��RI�&LW\�RI�6W��/RXLV������6�:��G�����������0R��

EDQF����������

FRPSOLDQFH�ZLOO�EH��H�J��� WKDW�DQ\�DFW�SHUIRUPHG�DIWHU�WKH�VWDWHG�GHDGOLQH�RU� LQ�D�PDQQHU�
GLIIHUHQW�WKDQ�WKH�UHTXLUHG�PHWKRG�ZLOO�EH�YRLG�RU�LQHIIHFWLYH���DQG��E��LI�WKH�VWDWXWH�H[SOLFLWO\�
SURYLGHV�WKDW� WKH�UHTXLUHG�DFWLRQ�FDQ�EH�WDNHQ�RQO\ EHIRUH�WKH�VWDWHG�GHDGOLQH�RU�FDQ�EH�
SHUIRUPHG�RQO\ LQ�WKH�VWDWHG�PDQQHU�� �6HH��H�J���>:HVW�Y�@5RVV�����0R��>���@������>�0R��
�����@��³WKH�OHJLVODWXUH�KDV�QRW�RQO\�E\�WKH�VWDWXWH�GLUHFWHG�ZKDW�VKDOO�EH�GRQH��EXW�KDV�DOVR�
GHFODUHG�ZKDW�FRQVHTXHQFH�VKDOO�IROORZ�GLVREHGLHQFH´���*UHHQH�Y��+ROW�����0R�����������
��������³1HJDWLYH�ZRUGV�DUH�LPSHUDWLYH�´���FLWLQJ�6HGJZLFN�>RQ�6WDW��&RQVW�@��DW�����������
DQG���������2Q�WKH�RWKHU�KDQG��LI�D�VWDWXWH�LPSRVHV�DQ�REOLJDWLRQ�DQG�GRHV�QRW�H[SOLFLWO\�DOORZ�
RQO\�FRPSOLDQW�DFWLRQV��RU�H[SOLFLWO\�GHFODUH�QRQ�FRPSOLDQW�DFWLRQV�YRLG�RU�LQHIIHFWLYH���WKH�
VWDWXWH�OLNHO\�LV�³GLUHFWRU\´�DQG�FRXUWV�DUH�QRW�IUHH�WR�FUHDWH�DQG�LPSRVH�D�VDQFWLRQ�WKDW�WKH�
OHJLVODWXUH�GLG�QRW�DSSURYH�

����6�:��G�DW�����
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9DOOH\�2DNV�DUJXHV�WKDW��GHVSLWH�WKH�ODFN�RI�DQ�H[SOLFLW�VDQFWLRQ�RU�RI�ODQJXDJH�

DOORZLQJ�RQO\�FRPSOLDQW�DFWV��WKH�FRQWH[W�RI�WKH�VWDWXWH�LQGLFDWHV�WKDW�6HFWLRQ�

���������¶V�WLPH�OLPLW�LV�PDQGDWRU\���6SHFLILFDOO\��9DOOH\�2DNV�DUJXHV�WKDW�WKH�OHJLVODWXUH�

KDV�FUHDWHG�DQ�³HODERUDWH�SHUPLWWLQJ�V\VWHP�ZLWK�WKH�JRDO�RI�SURPRWLQJ�EXVLQHVV�DQG�

PD[LPL]LQJ�HPSOR\PHQW�LQ�WKH�6WDWH´�DQG��ZLWKLQ�WKH�VWDWXWRU\�VFKHPH��WKH�OHJLVODWXUH�

KDV�³SURYLGHG�D�VHULHV�RI�UDSLG�GHDGOLQHV�HQVXULQJ�DSSOLFDQWV�FHUWDLQW\�LQ�DSSO\LQJ�IRU�

SHUPLWV�DQG�SODQQLQJ�EXVLQHVV�RSHUDWLRQV�´� 9DOOH\�2DNV�FRQWHQGV�WKDW��FROOHFWLYHO\��

WKLV�VWDWXWRU\�VFKHPH�³GHPRQVWUDWHV�D�OHJLVODWLYH�LQWHQW�RI�H[SHGLHQW�LVVXDQFH�DQG�

UHYLHZ�WKURXJKRXW�WKH�SHUPLWWLQJ�SURFHVV�´��

1RWZLWKVWDQGLQJ�WKLV�DUJXPHQW��ZH�ILQG�QRWKLQJ�LQ�WKH�UHOHYDQW�VWDWXWHV�WR�LQGLFDWH�

WKDW�WKH�&:&¶V�ILQDO�GHFLVLRQ�PXVW�EH�LQYDOLGDWHG�LI�WKH�����GD\�WLPH�IUDPH�LV�H[FHHGHG���

,W�LV�QRWHZRUWK\�WKDW�WKH�/HJLVODWXUH�KDV�LQFOXGHG�FRQVHTXHQFHV�IRU�WKH�IDLOXUH�WR�IROORZ�

WKH�WLPH�GHDGOLQHV�FRQWDLQHG�LQ�WKH�SHUPLW�SURFHVV�VWDWXWRU\�VFKHPH�ZKHQ�LW�VR�

FKRRVHV���)RU�H[DPSOH��6HFWLRQ�����������SURYLGHV�WKDW��LQ�DQ\�FDVH�ZKHUH�WKH�'15�

³KDV�QRW�LVVXHG�D�SHUPLW�RU�UHQGHUHG�D�SHUPLW�GHFLVLRQ�E\�WKH�H[SLUDWLRQ�RI�D�VWDWXWRULO\�

UHTXLUHG�WLPH�IUDPH�IRU�DQ\�DSSOLFDWLRQ�IRU�D�SHUPLW���������XSRQ�UHTXHVW�RI�WKH�SHUPLW�

DSSOLFDQW��WKH�>'15@�VKDOO�LVVXH�WKH�SHUPLW�WKH�ILUVW�GD\�IROORZLQJ�WKH�H[SLUDWLRQ�RI�WKH�

UHTXLUHG�WLPH�IUDPH>�@´��7KDW�WKH�OHJLVODWXUH�H[SOLFLWO\�SURYLGHG�D�FRQVHTXHQFH�IRU�WKH�

'15¶V�IDLOXUH�WR�UHQGHU�D�SHUPLW�GHFLVLRQ�ZLWKLQ�WKH�VWDWXWRULO\�UHTXLUHG�WLPH�IUDPH�± EXW

� 9DOOH\�2DNV�KDV�OLVWHG�VHYHUDO�RI�WKHVH�GHDGOLQHV��LQFOXGLQJ�������WKH�'15�VKDOO�LVVXH�RU�GHQ\�SHUPLWV�
ZLWKLQ����GD\V�XQGHU�6HFWLRQ������������������WKH�'15�VKDOO�LVVXH�RU�UHVSRQG�ZLWK�D�OHWWHU�RI�FRPPHQW�WR�
&$)2�SHUPLW�DSSOLFDQWV�ZLWKLQ����GD\V�XQGHU�6HFWLRQ����������������DSSHDOV�RI�'15�SHUPLW�GHFLVLRQV�
PXVW�ILOHG�ZLWK�WKH�$+&�ZLWKLQ����GD\V�RI�WKH�GHFLVLRQ�XQGHU�6HFWLRQ����������������WKH�$+&�PD\�KROG�
KHDULQJV�ZLWKLQ����GD\V�RI�WKH�ILOLQJ�RI WKH�QRWLFH�RI�DSSHDO�XQGHU�6HFWLRQ����������������WKH�$+&�VKDOO�
PDNH�LWV�UHFRPPHQGHG�GHFLVLRQ�ZLWKLQ�����GD\V�RI�WKH�ILOLQJ�RI�WKH�QRWLFH�RI�DSSHDO�XQGHU�6HFWLRQ�
�����������DQG�����WKH�$+&�PXVW�WUDQVPLW�LWV�UHFRUG�DQG�UHFRPPHQGHG�GHFLVLRQ�WR�WKH�&:&�ZLWKLQ����
GD\V�DIWHU�WKH�$+&�KDV�UHQGHUHG�LWV�UHFRPPHQGHG�GHFLVLRQ�XQGHU�6HFWLRQ�����������
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GLG�QRW�GR�VR�IRU�WKH�&:&¶V�IDLOXUH�WR�WLPHO\�LVVXH�LWV�ILQDO�GHFLVLRQ�± IXUWKHU�VXSSRUWV�WKH�

FRQFOXVLRQ�WKDW�6HFWLRQ�����������LV�D�GLUHFWRU\��DQG�QRW�PDQGDWRU\��VWDWXWH���7KHUHIRUH��

ZH�FDQQRW�FRQFOXGH�WKDW�WKH�&:&¶V�GHFLVLRQV�DUH�QXOO�DQG�YRLG�EHFDXVH�WKH�&:&�IDLOHG�

WR�FRPSO\�ZLWK�WKLV�GLUHFWRU\�VWDWXWH�� 3RLQW�,,�LV�GHQLHG�

3RLQW�,,,�± 7KH�&:&¶V 5HYLHZ�RI�WKH�$+&¶V�5HFRUG

,Q�3RLQW�,,,��9DOOH\�2DNV FRQWHQGV WKH�&:&�FRPPLWWHG�UHYHUVLEOH�HUURU�E\�LVVXLQJ�

LWV�ILQDO�GHFLVLRQV�EHIRUH�UHYLHZLQJ�³PLVVLQJ�SRUWLRQV´�RI�WKH�$+&¶V�UHFRUG��QDPHO\��WKH�

SDUWLHV¶�SURSRVHG�UHFRPPHQGHG�GHFLVLRQV�WKDW�WKH\�VXEPLWWHG�WR�WKH�$+&���9DOOH\�2DNV�

DVVHUWV�WKDW��DW�WKH�HQG�RI�RUDO�DUJXPHQWV�EHIRUH�WKH�&:&��WKH�&:&�DJUHHG�WR�UHFHLYH�

DQG�UHYLHZ�WKH�SURSRVHG�UHFRPPHQGHG�GHFLVLRQV�EXW�QHYHU�GLG�VR����

$GPLQLVWUDWLYH�DSSHDOV�RI�WKH�'15¶V�SHUPLWWLQJ�GHFLVLRQV�DUH�FRQWHVWHG�FDVHV��

ZKLFK�DUH�JRYHUQHG��LQWHU�DOLD��E\�&KDSWHU���� DQG�6HFWLRQ�����������6HH ������������

6HFWLRQ�����������VWDWHV�

,Q�FRQWHVWHG�FDVHV��HDFK�RIILFLDO�RI�DQ�DJHQF\�ZKR�UHQGHUV�RU�MRLQV�
LQ�UHQGHULQJ�D�ILQDO�GHFLVLRQ�VKDOO��SULRU�WR�VXFK�ILQDO�GHFLVLRQ��HLWKHU�KHDU�
DOO�WKH�HYLGHQFH��UHDG�WKH�IXOO�UHFRUG�LQFOXGLQJ�DOO�WKH�HYLGHQFH��RU�
SHUVRQDOO\�FRQVLGHU�WKH�SRUWLRQV�RI�WKH�UHFRUG�FLWHG�RU�UHIHUUHG�WR�LQ�WKH�
DUJXPHQWV�RU�EULHIV��7KH�SDUWLHV�WR�D�FRQWHVWHG�FDVH�PD\�E\�ZULWWHQ�
VWLSXODWLRQ�RU�E\�RUDO�VWLSXODWLRQ�LQ�WKH�UHFRUG�DW�D�KHDULQJ�ZDLYH�
FRPSOLDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ�

9DOOH\�2DNV�DUJXHV�WKDW��E\�QRW�UHYLHZLQJ�WKH�SDUWLHV¶�SURSRVHG�UHFRPPHQGHG�

GHFLVLRQV�VXEPLWWHG�WR�WKH�$+&��WKH�&:&�QHJOHFWHG�WKH�VWDWXWRU\�SUHUHTXLVLWH�RI�

� 7R�HQIRUFH�6HFWLRQ����������¶V�UHTXLUHPHQW�WKDW�WKH�&:&�LVVXH�LWV�ILQDO�GHFLVLRQV�ZLWKLQ�WKH�����GD\�
WLPH�OLPLW��9DOOH\�2DNV�FRXOG�KDYH�VRXJKW�D�ZULW�RI�PDQGDPXV�FRPSHOOLQJ�WKH�&:&�WR�GR�VR���6HH��H�J���
$P��&LYLO�/LEHUWLHV�8QLRQ�Y��$VKFURIW������6�:��G��������������0R��$SS����������
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³SHUVRQDOO\�FRQVLGHU>LQJ@�WKH�SRUWLRQV�RI�WKH�UHFRUG�FLWHG�RU�UHIHUUHG�WR�LQ�WKH�DUJXPHQWV�

RU�EULHIV´�EHIRUH�H[HUFLVLQJ�LWV�DXWKRULW\�WR�UHQGHU�D�ILQDO�GHFLVLRQ�LQ�ERWK�FDVHV��

&RQWUDU\�WR�9DOOH\�2DNV¶V�DVVHUWLRQ��WKH�SDJH�LQ�WKH�UHFRUG�WR�ZKLFK�LW�FLWHG�GRHV�

QRW�LQGLFDWH�WKDW�WKH�&:&�DJUHHG�WR�UHFHLYH�DQG�UHYLHZ�WKH�SDUWLHV¶�SURSRVHG�

UHFRPPHQGHG�GHFLVLRQV�EHIRUH�UHQGHULQJ�LWV�ILQDO�GHFLVLRQV���,Q�DQ\�HYHQW��9DOOH\�2DNV�

KDV�QRW�GHPRQVWUDWHG�KRZ�WKH�&:&¶V�IDLOXUH�WR�UHYLHZ�WKH�SURSRVHG�UHFRPPHQGHG�

GHFLVLRQV�PHDQV�WKDW�WKH�&:&�IDLOHG�WR�³SHUVRQDOO\�FRQVLGHU�WKH�SRUWLRQV�RI�WKH�UHFRUG�

FLWHG�RU�UHIHUUHG�WR�LQ�WKH�DUJXPHQWV�RU�EULHIV�´��9DOOH\�2DNV�DUJXHV�WKDW�WKH�SURSRVHG�

UHFRPPHQGHG�GHFLVLRQV�³LQFOXGHG�WKH�SDUWLHV¶�UHVSHFWLYH�SRVLWLRQV�DORQJ�ZLWK�FLWDWLRQV�

WR�OHJDO�DXWKRULW\�DQG�HYLGHQFH�RQ�ZKLFK�WKH\�UHOLHG�± DQG�VKRZ�3RZHOO�DEDQGRQHG�RQH�

DUJXPHQW�´��7KH�SDUWLHV�KDG�RUDO�DUJXPHQWV�EHIRUH�WKH�&:&��KRZHYHU��GXULQJ�ZKLFK�

WKH\�ZHUH�HDFK�JLYHQ�DQ�RSSRUWXQLW\�WR�DUJXH�WKHLU�UHVSHFWLYH�SRVLWLRQV�ZLWK�OHJDO�

DXWKRULW\�DQG�FLWDWLRQV�WR�WKH�UHFRUG���'XULQJ�RUDO�DUJXPHQWV��9DOOH\�2DNV�XVHG�D�

3RZHU3RLQW�SUHVHQWDWLRQ�WR�³ZDON�WKURXJK�HDFK�RQH�RI�WKH�LWHPV´�RI�WKH�$+&¶V�

UHFRPPHQGHG�GHFLVLRQ�WKDW�LW�EHOLHYHG�ZDV�LQFRUUHFW���,QFOXGHG�LQ�9DOOH\�2DNV¶V�

SUHVHQWDWLRQ�ZDV�LWV�DVVHUWLRQ�RI�3RZHOO¶V�SXUSRUWHG�DEDQGRQPHQW�RI�RQH�RI�LWV�

DUJXPHQWV���

,Q�WKLV�DSSHDO��9DOOH\�2DNV�GRHV�QRW�DUWLFXODWH�WKH�VSHFLILF�SRVLWLRQ��OHJDO�

DXWKRULW\��RU�FLWDWLRQV�WR�WKH�UHFRUG�FRQWDLQHG�LQ�LWV�SURSRVHG�UHFRPPHQGHG�GHFLVLRQ�±

EXW�QRW�LQ�LWV�VXEVHTXHQW�RUDO�DUJXPHQW�WR�WKH�&:&�± WKDW�WKH�&:&�QHHGHG�WR�FRQVLGHU�

EXW�GLG�QRW�GR�VR�EHFDXVH�RI�WKH�&:&¶V�IDLOXUH�WR�UHYLHZ�WKH�SDUWLHV¶�SURSRVHG�

UHFRPPHQGHG�GHFLVLRQV���³>7@KHUH�LV�D�SUHVXPSWLRQ�WKDW�DGPLQLVWUDWLYH�GHFLVLRQV�DUH�

PDGH�LQ�FRPSOLDQFH�ZLWK�DSSOLFDEOH�VWDWXWHV�´��6WLWK�Y��/DNLQ������6�:��G�����������0R��
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$SS������� �FLWDWLRQ�RPLWWHG����%\�QRW�VSHFLI\LQJ�WKH�LQIRUPDWLRQ�LQ�WKH�SURSRVHG�

UHFRPPHQGHG�GHFLVLRQ�WKDW�WKH�&:&�GLG�QRW�FRQVLGHU��9DOOH\�2DNV�KDV�IDLOHG�WR�UHEXW�

WKLV�SUHVXPSWLRQ���9DOOH\�2DNV�KDV�QRW�GHPRQVWUDWHG�KRZ�WKH�RPLVVLRQ�RI�WKH�SURSRVHG�

UHFRPPHQGHG�GHFLVLRQV�UHQGHUHG�WKH�UHFRUG�EHIRUH�WKH�&:&�GHILFLHQW���³,W�LV�QRW�WKH�

IXQFWLRQ�RI�WKH�DSSHOODWH�FRXUW�WR�VHUYH�DV�DGYRFDWH�IRU�DQ\�SDUW\�WR�DQ�DSSHDO�´ 6HH

)DOOV�&RQGR� 2ZQHUV¶�$VV¶Q��,QF��Y��6DQGIRUW������6�:��G�����������0R��$SS�������

�FLWDWLRQ�RPLWWHG��

0RUHRYHU��ZH�QRWH�WKDW�6HFWLRQ������������ZKLFK�VSHFLILFDOO\�JRYHUQV�DSSHDOV�RI�

'15�GHFLVLRQV�WR�WKH�&:&��VWDWHV�WKDW�WKH�&:&¶V ILQDO�GHFLVLRQ�³VKDOO�EH�EDVHG�RQO\�RQ�

WKH�IDFWV�DQG�HYLGHQFH�LQ�WKH�KHDULQJ�UHFRUG>�@´���(PSKDVLV�DGGHG����9DOOH\�2DNV�GRHV�

QRW�DVVHUW�WKDW�WKH�SDUWLHV¶�SURSRVHG�UHFRPPHQGHG�GHFLVLRQV�FRQVWLWXWHG�HLWKHU�³IDFWV´�

RU�³HYLGHQFH´�DV�FRQWHPSODWHG�E\�6HFWLRQ�������������,QGHHG��VWDWHPHQWV�PDGH�LQ�

EULHIV�VXEPLWWHG�WR�WKH�FRXUW�DUH�JHQHUDOO\�QRW�FRQVLGHUHG�HYLGHQFH���6HH 6WDWH�H[�UHO��

'L[RQ�Y��'DUQROG������6�:��G���������0R��$SS����������$V�WKH�SDUWLHV¶�SURSRVHG�

UHFRPPHQGHG�GHFLVLRQV�ZHUH�QHLWKHU�IDFWV�QRU�HYLGHQFH��WKH�&:&�GLG�QRW�HUU�LQ�IDLOLQJ�

WR�UHYLHZ�WKHP�EHIRUH�UHQGHULQJ�LWV�ILQDO�GHFLVLRQ���9DOOH\�2DNV�KDV�QRW�GHPRQVWUDWHG�

WKDW�WKH�&:&�QHJOHFWHG�LWV�VWDWXWRU\�REOLJDWLRQV�XQGHU�6HFWLRQV�����������RU�������������

3RLQW�,,,�LV�GHQLHG�����

3RLQW�,9�± 7KH�9DOLGLW\�RI WKH &RPPLVVLRQHUV¶�$SSURYDOV

,Q�3RLQW�,9��9DOOH\�2DNV�FRQWHQGV�WKH�&:&¶V�GHFLVLRQV�ZHUH�DUELWUDU\��

FDSULFLRXV��XQUHDVRQDEOH��DQG�LQ�H[FHVV�RI�LWV�VWDWXWRU\�DXWKRULW\�EHFDXVH�WKH\�ZHUH�QRW�

YDOLGO\�DSSURYHG�E\�IRXU�FRPPLVVLRQHUV�DV�UHTXLUHG�E\�6HFWLRQ����������������,Q�WKH�

/RQH�-DFN�FDVH��&RPPLVVLRQHUV�$VKOH\�0F&DUW\��3DWULFLD�7KRPDV��-RKQ�5HHFH��DQG�
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$OOHQ�5RZODQG�YRWHG�WR�DSSURYH�DQG�DGRSW�WKH�$+&¶V�UHFRPPHQGHG�GHFLVLRQ�DV�WKH�

&:&¶V�ILQDO�GHFLVLRQ��ZKLOH�&RPPLVVLRQHU�6WDQ�&RGD\�YRWHG�WR�GLVDSSURYH�WKH�$+&¶V�

UHFRPPHQGHG�GHFLVLRQ���,Q�WKH�3RZHOO�FDVH��&RPPLVVLRQHUV�0F&DUW\��7KRPDV��5HHFH��

DQG�&RGD\�YRWHG�WR�DSSURYH�DQG�DGRSW�WKH $+&¶V�UHFRPPHQGHG�GHFLVLRQ�DV�WKH�

&:&¶V�ILQDO�GHFLVLRQ��ZKLOH�&RPPLVVLRQHU�5RZODQG�YRWHG�WR�GLVDSSURYH�WKH�$+&¶V�

UHFRPPHQGHG�GHFLVLRQ���9DOOH\�2DNV�DUJXHV�WKDW��HYHQ�WKRXJK�IRXU�FRPPLVVLRQHUV�

DSSURYHG�HDFK�GHFLVLRQ��WKH�DSSURYDO�RI�&RPPLVVLRQHU�5HHFH�ZDV�YRLG�LQ�ERWK�FDVHV��

DQG�WKH�DSSURYDO�RI�&RPPLVVLRQHU�&RGD\�ZDV�YRLG�LQ�WKH�3RZHOO�FDVH��

:LWK�UHJDUG�WR�&RPPLVVLRQHU�5HHFH��9DOOH\�2DNV�DVVHUWV�WKDW�KLV�DSSURYDO�ZDV�

YRLG�EHFDXVH�KH�LPSURSHUO\�FRQVLGHUHG�LQIRUPDWLRQ�RXWVLGH�WKH�UHFRUG�LQ�PDNLQJ�KLV�

GHFLVLRQ���$W�WKH�VWDUW�RI�WKH�KHDULQJ�EHIRUH�WKH�&:&��9DOOH\�2DNV�PDGH�DQ�RUDO�PRWLRQ�

WR�GLVTXDOLI\�&RPPLVVLRQHU�5HHFH�EHFDXVH�KH�YLVLWHG�9DOOH\�2DNV¶V�SURSRVHG�IDFLOLW\�

GXULQJ�WKH�SHQGHQF\�RI�WKH�DSSHDO���,Q�UHVSRQVH��&RPPLVVLRQHU�5HHFH�VWDWHG��³,�GLG�

YLVLW�9DOOH\�2DNV��PDLQO\�IRU�P\�RZQ�HGLILFDWLRQ�WR�VHH�ZKDW�ZDV�WKHUH�DQG�WR�VHH�ZKDW�

W\SH�RI�DQ�RSHUDWLRQ�WKH\�KDG�´��+H�IXUWKHU�VWDWHG��³$QG�LI�WKDW�GLVTXDOLILHV�PH��WKHQ�

VRPHWKLQJ�LV�ZURQJ���,¶P�WU\LQJ�WR�HGXFDWH�P\VHOI�DV�WR�ZKDW�LV�JRLQJ�RQ��DQG�,�WKLQN�

YLVLWLQJ�WKH�VLWH�JDYH�PH�D�ORW�RI�LQVLJKW�LQWR�WKLV�ZKROH�SURFHHGLQJ�´��7KH�UHPDLQLQJ�IRXU�

FRPPLVVLRQHUV�WKHQ�YRWHG�WR�GHQ\�9DOOH\�2DNV¶V�PRWLRQ�WR�GLVTXDOLI\�&RPPLVVLRQHU�

5HHFH���9DOOH\�2DNV�IXUWKHU�DUJXHV�WKDW��ODWHU�LQ�WKH�KHDULQJ��&RPPLVVLRQHU�5HHFH�

LQGLFDWHG�WKDW�KH�GLG�QRW�KDYH�WR�DFFHSW�DV�FRUUHFW�WKH�HQJLQHHULQJ�UHSRUW�VXEPLWWHG�ZLWK�

9DOOH\�2DNV¶V�SHUPLW�DSSOLFDWLRQ�VLPSO\�EHFDXVH�WKH�UHSRUW�ZDV�VHDOHG�E\�D�

SURIHVVLRQDO�HQJLQHHU���
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2Q�DSSHDO��9DOOH\�2DNV�GRHV�QRW�DUJXH�WKDW�WKH�&:&�HUUHG�LQ�UHIXVLQJ�WR�

GLVTXDOLI\�&RPPLVVLRQHU�5HHFH���,QVWHDG��9DOOH\�2DNV�DUJXHV�WKDW�&RPPLVVLRQHU�

5HHFH¶V�FRPPHQWV�VKRZ�WKDW�KLV�GHFLVLRQ�ZDV�FRQWUDU\�WR�6HFWLRQ����������¶V�PDQGDWH�

WKDW�WKH�&:&¶V�ILQDO�GHFLVLRQ�³VKDOO�EH�EDVHG�RQO\�RQ�WKH�IDFWV�DQG HYLGHQFH�LQ�WKH�

KHDULQJ�UHFRUG>�@´��:H�GLVDJUHH���&RPPLVVLRQHU�5HHFH�YRWHG�WR�DSSURYH�WKH�$+&¶V�

UHFRPPHQGHG�GHFLVLRQV�LQ�ERWK�FDVHV�LQ�WKHLU�HQWLUHW\�DQG�ZLWKRXW�DQ\�PRGLILFDWLRQV���

9DOOH\�2DNV�GRHV�QRW�VSHFLI\�DQ\WKLQJ�LQ�WKH�$+&¶V�UHFRPPHQGHG�GHFLVLRQV�± LQFOXGLQJ�

LWV�H[SODQDWLRQ�LQ�WKH�3RZHOO�FDVH�IRU�UHMHFWLQJ�9DOOH\�2DNV¶V�HQJLQHHULQJ�UHSRUW�± WKDW�

ZDV�EDVHG�XSRQ�IDFWV�RU�HYLGHQFH�RXWVLGH�WKH�UHFRUG���7KXV��GHVSLWH�&RPPLVVLRQHU�

5HHFH¶V�FRPPHQWV�GXULQJ�WKH�KHDULQJ��LW�DSSHDUV�WKDW�KLV�ILQDO�GHFLVLRQV ZHUH�EDVHG�

RQO\�RQ�WKH�IDFWV�DQG�HYLGHQFH�LQ�WKH�KHDULQJ�UHFRUG��DV�6HFWLRQ�����������UHTXLUHG���

9DOOH\�2DNV�KDV�QRW�PHW�LWV�EXUGHQ�RI�GHPRQVWUDWLQJ�WKDW�&RPPLVVLRQHU�5HHFH�YLRODWHG�

6HFWLRQ�����������

5HJDUGLQJ�&RPPLVVLRQHU�&RGD\��9DOOH\�2DNV�FRQWHQGV�WKDW�KLV�DSSURYDO�RI�WKH�

$+&¶V�UHFRPPHQGHG�GHFLVLRQ�LQ�WKH�3RZHOO�FDVH�ZDV�YRLG�EHFDXVH�KH�GLG�QRW�DSSURYH�

WKH�$+&¶V�UHFRPPHQGHG�GHFLVLRQ�LQ�WKH�/RQH�-DFN�FDVH���$V�GHWDLOHG�VXSUD��LQ�WKH�

/RQH�-DFN�FDVH��WKH�$+&�UHFRPPHQGHG�RYHUWXUQLQJ�WKH�'15¶V�SHUPLWWLQJ�GHFLVLRQ�

EDVHG�RQ�WZR�JURXQGV���9DOOH\�2DNV¶V�IDLOXUH�WR�SURYH�D�FRQWLQXLQJ�DXWKRULW\�DQG�LWV�

�� 9DOOH\�2DNV¶V�UHOLDQFH�RQ�+DXN�Y��6FRWODQG�&W\��&RPP¶Q������6�:��G������0R��$SS���������LV�
PLVSODFHG���+DXN ZDV�DQ�DSSHDO�IURP�WKH�FLUFXLW�FRXUW¶V�GHFLVLRQ�LQ�D�QRQ�FRQWHVWHG�FDVH���,G��DW�������,Q�
H[SODLQLQJ�WKHLU�UHDVRQV�IRU�GHQ\LQJ�WKH�KHDOWK SHUPLW�LQ�+DXN��WKH�FRPPLVVLRQHUV¶�WHVWLPRQLHV�GXULQJ�WKH�
KHDULQJ�EHIRUH�WKH�FLUFXLW�FRXUW�LQGLFDWHG�WKDW�WKH\�LJQRUHG�WKH�ODQJXDJH�RI�WKH�RUGLQDQFH�WKH\�ZHUH�
SXUSRUWHGO\�DSSO\LQJ�DQG��LQVWHDG��³µHDFK�DSSOLHG�WKHLU�VHOI�GHWHUPLQHG��XQZULWWHQ�VWDQGDUG¶�WR�PDNH�WKHLU�
GHWHUPLQDWLRQ�ZLWK�UHVSHFW�WR�WKH�DSSOLFDWLRQ�RI�WKH�>RUGLQDQFH@�´��,G��DW�������+HQFH��RQ�DSSHDO��WKH�
(DVWHUQ�'LVWULFW�RI�WKLV�FRXUW�SURSHUO\�DIILUPHG�WKH�FLUFXLW�FRXUW¶V�ILQGLQJ�WKDW�WKH�FRPPLVVLRQ¶V�GHFLVLRQ�WR�
GHQ\�WKH�SHUPLW�ZDV�DUELWUDU\���,G���,Q�WKHVH�FRQWHVWHG�FDVHV��UHJDUGOHVV�RI�&RPPLVVLRQHU�5HHFH¶V�
FRPPHQWV�GXULQJ�WKH�KHDULQJ�EHIRUH�WKH�&:&��WKH�&:&¶V�ILQDO�GHFLVLRQV�LQGLFDWH�WKDW�WKH�GHFLVLRQV�ZHUH�
EDVHG�VROHO\�XSRQ�HYLGHQFH�LQ�WKH�UHFRUG�DQG��WKHUHIRUH��ZHUH�QRW�DUELWUDU\�RU�FDSULFLRXV���������
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IDLOXUH�WR�SURYLGH�WKH�UHTXLUHG�QHLJKERU�QRWLFH���,Q�WKH�3RZHOO�FDVH��WKH�$+&�

UHFRPPHQGHG�RYHUWXUQLQJ�WKH�'15¶V�SHUPLWWLQJ�GHFLVLRQ�EDVHG�WKRVH�VDPH�WZR�

JURXQGV��SOXV�WZR�RWKHU�JURXQGV���9DOOH\�2DNV¶V�IDLOXUH�WR�SURYLGH�D�FRPSOLDQW�QXWULHQW�

PDQDJHPHQW�SODQ�DQG�LWV�IDLOXUH�WR�HQVXUH�WKH�UHTXLVLWH�PLQLPXP�GD\V�RI�PDQXUH�

VWRUDJH���9DOOH\�2DNV�DUJXHV�WKDW��EHFDXVH�WKH�WZR�JURXQGV�LQ�WKH�/RQH�-DFN�FDVH�

RYHUODSSHG�ZLWK�WZR�RI�WKH�IRXU�JURXQGV�LQ�WKLV�FDVH��&RGD\¶V�DSSURYDO�LQ�WKH�3RZHOO�

FDVH�ZDV�DUELWUDU\�DQG�FDSULFLRXV���:H�GLVDJUHH�

9DOOH\�2DNV�SRLQWV�WR�QR�VWDWXWH�RU�UHJXODWLRQ�UHTXLULQJ�FRPPLVVLRQHUV�WR�H[SODLQ�

WKHLU�YRWHV�RU�UHDVRQLQJ���,W�LV�RQO\�ZKHQ�WKH�&:&�PRGLILHV�RU�GRHV�QRW�DGRSW�WKH�$+&¶V�

UHFRPPHQGHG�GHFLVLRQ�WKDW�WKH�&:&�PXVW�H[SODLQ�WKH�VSHFLILF�UHDVRQ�ZK\�����

������������:KLOH�ZH�GR�QRW�NQRZ�ZK\�&RGD\�GLG�QRW�DSSURYH�WKH�$+&¶V�UHFRPPHQGHG�

GHFLVLRQ�LQ�WKH�/RQH�-DFN�FDVH��D�VLPSOH�H[SODQDWLRQ�FRXOG�EH�WKDW�KH�IRXQG�WKH�RWKHU�

WZR�JURXQGV�IRU�GHQ\LQJ�WKH�SHUPLW�LQ�WKH�3RZHOO�FDVH�± WKH�IDLOXUH�WR�SURYLGH�UHDOLVWLF�

\LHOG�JRDOV�IRU�WKH�ILHOGV�LW�LGHQWLILHG�IRU�ODQG�DSSOLFDWLRQ�RI�PDQXUH�DQG�WKH�IDLOXUH�WR�

SURYLGH�IRU�DGHTXDWH�PDQXUH�VWRUDJH ± PRUH�SHUVXDVLYH���9DOOH\�2DNV�KDV�QRW�

GHPRQVWUDWHG�WKDW�&RGD\¶V�DSSURYDO�RI�WKH�$+&¶V�UHFRPPHQGHG�GHFLVLRQ�LQ�WKH�3RZHOO�

FDVH�ZDV�DUELWUDU\�DQG�FDSULFLRXV���3RLQW�,9�LV�GHQLHG��

3RLQWV�9��9,��DQG�9,,�± &RQWLQXLQJ�$XWKRULW\ DQG�7UDQVIHU

,Q�3RLQWV�9�DQG�9,��9DOOH\�2DNV DVVHUWV�WKDW�WKH�&:&�HUUHG�LQ�GHWHUPLQLQJ�WKDW�

LWV�SHUPLW�DSSOLFDWLRQ�ZDV�GHILFLHQW�EHFDXVH�LW�IDLOHG�WR�LGHQWLI\�D�FRQWLQXLQJ�DXWKRULW\���

9DOOH\�2DNV�FRQWHQGV�DQ\�W\SRJUDSKLFDO�HUURU�DVVRFLDWHG�ZLWK�LWV�LGHQWLILFDWLRQ�RI�

³&RXQWU\�&OXE�+RPHV�//&´�DV�WKH�FRQWLQXLQJ�DXWKRULW\�IRU�WKH�RSHUDWLRQ�DQG�

PDLQWHQDQFH�RI�WKH�&$)2�ZDV�QRW�IDWDO�WR�WKH�SHUPLWWLQJ�SURFHVV�DQG�WKDW��LQ�DSSURYLQJ�
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WKH�SHUPLW��WKH�'15�SURSHUO\�IROORZHG�LWV�³KLVWRULFDO�DSSOLFDWLRQ´�RI�WKH�UHJXODWLRQV�

DGGUHVVLQJ�WKH�LVVXDQFH�RI SHUPLWV���,Q�3RLQW�9,,��9DOOH\�2DNV�DVVHUWV�WKDW�WKH�&:&�

HUUHG�LQ�GHWHUPLQLQJ�WKDW��EDVHG�RQ�WKH�IDLOXUH�WR�LGHQWLI\�D�FRQWLQXLQJ�DXWKRULW\�LQ�WKH�

SHUPLW�DSSOLFDWLRQ��WKH�VXEVHTXHQW�WUDQVIHU�RI�WKH�SHUPLW�ZDV�LQHIIHFWLYH���

,Q�GHQ\LQJ�WKH�SHUPLW�WR�9DOOH\ 2DNV��WKH�&:&�FRQFOXGHG�WKDW�9DOOH\�2DNV�

³IDLOHG�LQ�WK>H@�VLPSOH�WDVN >RI�LGHQWLI\LQJ�WKH�HQWLW\�WR�VHUYH�DV�D�FRQWLQXLQJ�DXWKRULW\@��

DQG�WKH�'15 IDLOHG�WR�DVN�LW�WR�FRUUHFW�WKH�PLVWDNH�SXUVXDQW�WR����&65����������´��7KH�

&:&�PDGH�WKH�IROORZLQJ�ILQGLQJV�RI IDFW�LQ�VXSSRUW�RI�WKLV�UXOLQJ���2Q�'HFHPEHU�����

������:DUG�VXEPLWWHG�D�SHUPLW�DSSOLFDWLRQ�IRU�D�SURSRVHG�&$)2���*UHJ�&DOGZHOO��DQ�

HPSOR\HH�RI�WKH�'15�IRU�PRUH�WKDQ�WKLUW\�\HDUV��UHYLHZHG�WKH�DSSOLFDWLRQ���7KH�

DSSOLFDWLRQ�OLVWHG�³&RXQWU\�&OXE�+RPHV�//&´�DV�ERWK�WKH�RZQHU�DQG�FRQWLQXLQJ�DXWKRULW\�

IRU�WKH�&$)2�IDFLOLW\���7KH�&:&�GHWHUPLQHG�WKDW�D�³&HUWLILFDWH�RI�1R�5HFRUG�´�GDWHG�

-XQH���������� IURP�WKH�0LVVRXUL�6HFUHWDU\�RI�6WDWH�LQGLFDWHV�WKDQ�QR�HQWLW\�QDPHG�

³&RXQWU\�&OXE�+RPHV //&���ZLWK�WKH�DGGUHVV >DV�VWDWHG�RQ�WKH�SHUPLW@ H[LVWV� &DOGZHOO�

WHVWLILHG�WKDW�KH�KDG�UHYLHZHG�WKH�6HFUHWDU\�RI�6WDWH¶V�ZHEVLWH�DQG�IRXQG�LQIRUPDWLRQ�IRU�

DQ�HQWLW\�QDPHG�³&RXQWU\FOXE�+RPHV��//&´�DQG�DVVXPHG�WKDW�WKH�DSSOLFDWLRQ�LGHQWLI\LQJ�

³&RXQWU\�&OXE�+RPHV�//&´�DV�WKH�FRQWLQXLQJ�DXWKRULW\�PHUHO\�FRQWDLQHG�D�W\SRJUDSKLFDO�

HUURU���7KH�&:&�IRXQG�WKDW�³&DOGZHOO�GLG�QRW�FRPPXQLFDWH�ZLWK�WKH�SHUPLW�DSSOLFDQW�RU�

WKH�>SHUPLW�DSSOLFDQW¶V@�HQJLQHHU�FRQFHUQLQJ�WKH�SXUSRUWHG�W\SRJUDSKLFDO�HUURU�´��

1HYHUWKHOHVV��RQ�-XQH�����������WKH�'15�LVVXHG�WKH�LQVWDQW�SHUPLW�IRU�WKH�

RSHUDWLRQ�RI�D�&ODVV�,%�&$)2���7KH�SHUPLW�KDG�DQRWKHU�W\SRJUDSKLFDO�HUURU�DQG�ZDV�

LVVXHG�WR�³&RXQW\�>VLF@�&OXE�+RPHV��//&�´��:DUG�WKHQ�UHTXHVWHG�WKH�SHUPLW�EH�

WUDQVIHUUHG�WR�³9DOOH\�2DNV�5HDO�(VWDWH��//&�´��2Q�$XJXVW����������WKH�'15�LVVXHG�WKH�
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PRGLILHG�SHUPLW�³IRU�RZQHUVKLS�WUDQVIHU�DQG�IDFLOLW\�QDPH�FKDQJH´�WR�9DOOH\�2DNV�5HDO�

(VWDWH��//&�

���&65�������������$���LQ�HIIHFW�DW�WKH�WLPH�RI�9DOOH\�2DNV¶V�SHUPLW�DSSOLFDWLRQ��

VWDWHV��

$OO�DSSOLFDQWV�IRU�FRQVWUXFWLRQ�SHUPLWV�RU�RSHUDWLQJ�SHUPLWV�VKDOO�
VKRZ��DV�SDUW�RI�WKHLU�DSSOLFDWLRQ��WKDW�D�SHUPDQHQW�RUJDQL]DWLRQ�H[LVWV�
ZKLFK�ZLOO�VHUYH�DV�WKH�FRQWLQXLQJ�DXWKRULW\�IRU�WKH�RSHUDWLRQ��
PDLQWHQDQFH��DQG�PRGHUQL]DWLRQ�RI�WKH�IDFLOLW\�IRU�ZKLFK�WKH�DSSOLFDWLRQ�LV�
PDGH��&RQVWUXFWLRQ�DQG�ILUVW�WLPH�RSHUDWLQJ�SHUPLWV�VKDOO�QRW�EH�LVVXHG�
XQOHVV�WKH�DSSOLFDQW�SURYLGHV�VXFK�SURRI�WR�WKH�GHSDUWPHQW�DQG�WKH�
FRQWLQXLQJ�DXWKRULW\�KDV�VXEPLWWHG�D�VWDWHPHQW�LQGLFDWLQJ�DFFHSWDQFH�RI�
WKH�IDFLOLW\�

7KH�WHUP�³FRQWLQXLQJ�DXWKRULW\´�LV�QRW�GHILQHG�LQ�WKH�WH[W�RI�WKH�UHJXODWLRQV��VHH ���&65�

����������� EXW�ZH�KDYH�SUHYLRXVO\�VWDWHG�WKDW��XQGHU�DJHQF\�LQWHUSUHWDWLRQV�RI����&65�

������������DSSOLFDEOH�KHUH��WKH�UHJXODWLRQ�³UHTXLUHV RQO\�D�VKRZLQJ�WKDW�DQ�HQWLW\�ZDV�D�

SHUPDQHQW�RUJDQL]DWLRQ�WR�VDWLVI\�WKH µFRQWLQXLQJ�DXWKRULW\¶ UHTXLUHPHQWV�´��7UHQWRQ�

)DUPV������6�:��G�DW�������7KXV�����&65�������������QHFHVVLWDWHV�RQO\�WKDW�WKH�

DSSOLFDQW�³LGHQWLI\ WKH�HQWLW\�ZKLFK�ZLOO�VHUYH�WKH�IXQFWLRQ�>RI�RSHUDWLQJ��PDLQWDLQLQJ��DQG�

PRGHUQL]LQJ�WKH�&$)2�IDFLOLW\�@´��,G� DW�������

+HUH��ZH�DJUHH�ZLWK�WKH�&:&�WKDW�9DOOH\�2DNV�IDLOHG�WR�LGHQWLI\�WKH�HQWLW\�VHUYLQJ�

DV�D�FRQWLQXLQJ�DXWKRULW\���$V�D�JHQHUDO�PDWWHU��WR�EH�UHJLVWHUHG�DV�D�OLPLWHG�OLDELOLW\�

FRPSDQ\�LQ�WKH�6WDWH�RI�0LVVRXUL��DQ�HQWLW\�PXVW��LQWHU�DOLD��KDYH�D�QDPH�WKDW�LV�

³GLVWLQJXLVKDEOH�XSRQ�WKH�UHFRUGV�RI�WKH�VHFUHWDU\�IURP�WKH�QDPH�RI�DQ\�FRUSRUDWLRQ��

OLPLWHG�OLDELOLW\�FRPSDQ\��OLPLWHG�SDUWQHUVKLS��OLPLWHG�OLDELOLW\�SDUWQHUVKLS��RU�OLPLWHG�

�� ���&65����������KDV�VLQFH�EHHQ�DPHQGHG�WR�LQFOXGH�D�GHILQLWLRQ�RI�FRQWLQXLQJ�DXWKRULW\������&65����
������������7KLV�DPHQGPHQW�LV�LPPDWHULDO�WR�WKH�GLVSRVLWLRQ�RI�WKLV�DSSHDO��KRZHYHU��DV�ZH�DSSO\�WKH�
UHJXODWLRQV�WKDW�ZHUH LQ�HIIHFW�DW�WKH�WLPH�RI�WKH�SHUPLW�DSSOLFDWLRQ���6HH��H�J���6WDWH�H[�UHO��:ROIKROH��,QF��
Y��6FRWW�&W\��6RLO�	�:DWHU�&RQVHUYDWLRQ�'LVW�������6�:��G�����������0R��$SS����������
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OLDELOLW\�OLPLWHG�SDUWQHUVKLS�ZKLFK�LV�OLFHQVHG��RUJDQL]HG��UHVHUYHG� RU�UHJLVWHUHG�XQGHU�

WKH�ODZV�RI�WKLV�VWDWH�DV�D�GRPHVWLF�RU�IRUHLJQ�HQWLW\��XQOHVV´�RQH�RI�WZR�LQDSSOLFDEOH�

H[FHSWLRQV�H[FXVHV WKH�QRQFRPSOLDQFH������������������

7KH�WHUP�³GLVWLQJXLVKDEOH´�LV�QRW�GHILQHG�LQ�WKH�VWDWXWH��VR�ZH�ORRN�WR�D�GLFWLRQDU\�

WR�GHWHUPLQH�WKH�WHUP¶V�PHDQLQJ���.DGHU�Y��%G��RI�5HJHQWV�RI�+DUULV�6WRZH�6WDWH�8QLY���

����6�:��G��������� �0R��EDQF���������³'LVWLQJXLVKDEOH´�LV�GHILQHG�DV�³FDSDEOH�RI�

EHLQJ�GLVWLQJXLVKHG�´�'LVWLQJXLVKDEOH��:(%67(5¶6�7+,5'�1(:�,17¶/ ',&7,21$5<����

��������ZKLOH�WKH�WHUP�³GLVWLQJXLVK´�PHDQV������³WR�SHUFHLYH�DV�EHLQJ�VHSDUDWH�RU�

GLIIHUHQW��>WR@�UHFRJQL]H�D�GLIIHUHQFH�LQ´��RU�����WR�PDUN�DV�VHSDUDWH�RU�GLIIHUHQW��DV�RQH�

WKLQJ�IURP�DQRWKHU��´��'LVWLQJXLVK� :(%67(5¶6�7+,5'�1(:�,17¶/�',&7,21$5<���� ���������

7KHUH�LV�QR�GRXEW�WKDW�WKH�HQWLWLHV�³&RXQWU\�&OXE�+RPHV�//&´�DQG�³&RXQWU\FOXE�+RPHV��

//&´�DUH�GLVWLQJXLVKDEOH�IURP�RQH�DQRWKHU�EHFDXVH�WKH\�DUH�HDVLO\�SHUFHLYDEOH�DV�

GLIIHUHQW�IURP�RQH�DQRWKHU���7KLV�REVHUYDWLRQ�LV�IXUWKHU�VXSSRUWHG�E\�WKH�IDFW�WKDW�RQH�

HQWLW\�H[LVWV�RQ�WKH�UHFRUGV�RI�WKH�6HFUHWDU\�RI�6WDWH�DQG�WKH�RWKHU�GRHV�QRW��

0RUHRYHU��D�OLPLWHG�OLDELOLW\�FRPSDQ\¶V�QDPH��DV�VHW�IRUWK�LQ�LWV�DUWLFOHV�RI�

RUJDQL]DWLRQ��³VKDOO�EH�WKH�QDPH�XQGHU�ZKLFK�WKH�OLPLWHG�OLDELOLW\�FRPSDQ\�WUDQVDFWV�

EXVLQHVV�LQ�WKLV�VWDWH�XQOHVV�WKH�OLPLWHG�OLDELOLW\�FRPSDQ\�UHJLVWHUV�DQRWKHU�QDPH�XQGHU�

ZKLFK�LW�WUDQVDFWV�EXVLQHVV�DV�SURYLGHG�XQGHU�FKDSWHU�����RU�FRQVSLFXRXVO\�GLVFORVHV�

LWV�QDPH�DV�VHW�IRUWK�LQ�LWV�DUWLFOHV�RI�RUJDQL]DWLRQ�´�����������������9DOOH\�2DNV�GRHV�QRW�

FRQWHQG�WKDW�³&RXQWU\FOXE�+RPHV��//&´�UHJLVWHUHG�WKH�QDPH�³&RXQWU\�&OXE�+RPHV�

//&´�WR�WUDQVDFW�EXVLQHVV�SXUVXDQW�WR�&KDSWHU�����RU�WKDW�LW�FRQVSLFXRXVO\�GLVFORVHG�LWV�

DFWXDO�QDPH�GXULQJ�WKH�SHUPLWWLQJ�SURFHVV���,QVWHDG��9DOOH\�2DNV�DUJXHV�WKDW�DQ\�

W\SRJUDSKLFDO�HUURU�ZDV�FXUHG�EHFDXVH�WKH�'15�ZDV�DEOH�WR�LQWXLW�WKH�FRUUHFW�SHUPLW�
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DSSOLFDQW�WKURXJK�FRQWH[W�FOXHV�DQG�DGGLWLRQDO�LQYHVWLJDWLRQ���+RZHYHU��WKLV�HIIRUW�WR�FXUH�

WKH�GHILFLHQFLHV�ZDV�LQ�H[FHVV�RI�WKH�'15¶V�DXWKRULW\�EHFDXVH�QHLWKHU�WKH�UHJXODWLRQ�QRU�

VWDWXWH�� SURYLGHV�IRU�DQ\�VXFK�LQWHUQDO�FRUUHFWLRQ�PHFKDQLVP���5DWKHU��WKH�UHJXODWLRQV�

SURYLGH�WKH�IROORZLQJ�SURFHGXUH�IRU�WKH�'15�WR�KDQGOH�LQFRPSOHWH�RU�GHILFLHQW�

DSSOLFDWLRQV���

:KHQ�DQ�DSSOLFDWLRQ�LV�VXEPLWWHG�LQFRPSOHWH�RU�DQ\�RI�WKH�UHTXLUHG�SHUPLW�
GRFXPHQWV�DUH�GHILFLHQW��RU�LI�DGGLWLRQDO�LQIRUPDWLRQ�LV�QHHGHG�LQFOXGLQJ��
EXW�QRW�OLPLWHG�WR��HQJLQHHULQJ�GHVLJQ�SODQV��WKH�GHSDUWPHQW�ZLOO�DFW�LQ�RQH�
����RI�WKH�IROORZLQJ�ZD\V�

$��7KH�GHSDUWPHQW�PD\�UHWXUQ�WKH�HQWLUH�SHUPLW�DSSOLFDWLRQ�EDFN�WR�WKH�
DSSOLFDQW�IRU�UH�VXEPLWWDO��RU

%��7KH�DSSOLFDQW�DQG�RU�WKH�DSSOLFDQW
V�HQJLQHHU�ZLOO�EH�QRWLILHG�RI�WKH�
GHILFLHQF\�DQG�ZLOO�EH�SURYLGHG�WLPH�WR�DGGUHVV�GHSDUWPHQW�FRPPHQWV�DQG�
VXEPLW�FRUUHFWLRQV��3URFHVVLQJ�RI�WKH�DSSOLFDWLRQ�PD\�EH�SODFHG�RQ�KROG�
XQWLO�WKH�DSSOLFDQW�KDV�FRUUHFWHG�LGHQWLILHG�GHILFLHQFLHV�

���&65�������������(����HPSKDVLV�DGGHG����

7KH�UHJXODWLRQ�UHTXLUHV�WKDW�WKH�'15��ZKHQ�SUHVHQWHG�ZLWK�D�GHILFLHQW�SHUPLW��ZLOO�

HLWKHU�UHWXUQ�DOO�SHUPLW�DSSOLFDWLRQ�GRFXPHQWV�WR�EH�UHVXEPLWWHG�RU�QRWLI\�WKH�DSSOLFDQW�

DQG�RU�WKH�DSSOLFDQW¶V�HQJLQHHU�RI�WKH�GHILFLHQF\�DQG�SURYLGH�WKH�DSSOLFDQW�DQG�RU�

DSSOLFDQW¶V�HQJLQHHU�ZLWK�WKH�RSSRUWXQLW\�WR�FXUH�WKH�GHILFLHQF\��� :KLOH�ZH�KDYH�QR�

GRXEW�WKDW�WKH�'15�FRXOG��RQ�LWV�RZQ��FUHDWH�IXOO\�FRPSOLDQW�SHUPLW�DSSOLFDWLRQV�LQ�VKRUW�

�� ,Q�UHQGHULQJ�LWV�GHFLVLRQ� WKH�&:&�GHWHUPLQHG�WKDW�6HFWLRQ������������ZKLFK�DXWKRUL]HV�WKH�
PRGLILFDWLRQ�RI�SHUPLWV� GLG�QRW�JLYH�WKH�'15 WKH�DXWKRULW\�WR�PDNH�WKH�FKDQJHV�WR�WKH�SHUPLW�DSSOLFDWLRQ
DW�LVVXH�KHUH���$V�9DOOH\�2DNV�GRHV�QRW�FKDOOHQJH�WKLV�ILQGLQJ�RQ�DSSHDO��ZH�ZLOO�QRW�DGGUHVV�LW��6HH�/HZLV�
Y��)RUW�=XPZDOW�6FK��'LVW�������6�:��G�����������0R��$SS���������5XOH�������D��

�� ,Q�IDFW��WKH�UHFRUG�FRQWDLQV�VHYHUDO�H[DPSOHV�RI�&DOGZHOO�RIIHULQJ�9DOOH\�2DNV¶V�HQJLQHHU�WKH�
RSSRUWXQLW\�WR�FRUUHFW�RWKHU�GHILFLHQFLHV�
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RUGHU��QRWKLQJ�LQ�WKH�WH[W�RI�WKH�UHJXODWLRQ�RU�LQ�DQ\�SURYLGHG�DJHQF\�LQWHUSUHWDWLRQ�JLYHV�

WKH�'15�WKH�DXWKRULW\�WR�VXD�VSRQWH FRUUHFW�WKH�GHILFLHQFLHV�DW�LVVXH�KHUH���6HH�LG�

7KH�UHFRUG�VXSSRUWV�WKH�&:&¶V�GHWHUPLQDWLRQ�WKDW�9DOOH\�2DNV�IDLOHG�WR�

FRPSOHWH�WKH�³VLPSOH�WDVN´�RI�FRUUHFWO\�LGHQWLI\LQJ�WKH�SHUPDQHQW�HQWLW\�WKDW�ZRXOG�

RSHUDWH�DV�WKH�&$)2¶V�FRQWLQXLQJ�DXWKRULW\�DQG�WKDW�WKH�'15�GLG�QRW�IROORZ����&65����

���������(���ZKHQ�LW�IDLOHG�WR�DVN�9DOOH\�2DNV�WR�FRUUHFW�WKLV�PLVWDNH���9DOOH\�2DNV�KDV�

QRW�GHPRQVWUDWHG�KRZ�WKLV�ILQGLQJ�ZDV�LQ�FRQIOLFW�ZLWK�WKH�SODLQ�PHDQLQJ�RI�WKH�

UHJXODWLRQ�RU�ZLWK�WKH�'15¶V�KLVWRULFDO�DSSOLFDWLRQ�RI�DQ\�UHJXODWLRQ���7KH�&:&�GLG�QRW�

HUU�LQ�GHQ\LQJ�9DOOH\�2DNV¶V�SHUPLW�DSSOLFDWLRQ�RQ�WKH�JURXQG�WKDW�WKH�DSSOLFDWLRQ�IDLOHG�

WR�LGHQWLI\�D�FRQWLQXLQJ�DXWKRULW\���&RQVHTXHQWO\��WKH�&:&�GLG�QRW�HUU�LQ�IXUWKHU�KROGLQJ�

WKDW��EHFDXVH�WKH�FRQWLQXLQJ�DXWKRULW\�RQ�WKH�RULJLQDO�SHUPLW�ZDV�D�QRQ�H[LVWHQW�HQWLW\��

WKH�WUDQVIHU�RI�WKH�SHUPLW�WR�³9DOOH\�2DNV�5HDO�(VWDWH��//&´�ZDV�LQHIIHFWLYH�XQGHU����

&65��������������$����3RLQWV�9��9,��DQG�9,,�DUH�GHQLHG��

+DYLQJ�IRXQG�WKDW�WKH�&:&�SURSHUO\�GHQLHG�WKH�SHUPLW�RQ�WKH�JURXQG�WKDW�WKH�

SHUPLW�DSSOLFDWLRQ�IDLOHG�WR�LGHQWLI\�D�FRQWLQXLQJ�DXWKRULW\��ZH�QHHG�QRW�DGGUHVV�9DOOH\�

2DNV¶V�FKDOOHQJHV�WR�WKH�&:&¶V�UHPDLQLQJ�JURXQGV�IRU�GHQ\LQJ�WKH�SHUPLW�SUHVHQWHG�LQ�

3RLQWV�9,,,�DQG�,;�LQ�WKH�DSSHDO�RI�WKH�/RQH�-DFN�FDVH�DQG�3RLQWV�9,,,�;,9�LQ�WKH�DSSHDO�
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JEFFERY LAW GROUP,  LLC

Carolyn Wilkinson
37605 E US 50 Hwy
Lone Jack, MO 64070

December 26, 2019

400 Chesterfield Center
Suite 400
Chesterfield, MO  63017-4800 FEIN: 27-4821891

(314) 714-6510 - Fax
(855) 915-9500 - Toll-Free

Invoice # 19088

Professional Services

   Hrs/Rate     Amount

01/18/19 SGJ 1.30 227.50
175.00/hrReview Valley Oaks' Petition for Judicial

Review.  Review statutes for appeal time
limitations.  Draft e-mails to Carolyn,
Karen, and Rachel.  Review replies.

02/01/19 SGJ 2.10 367.50
175.00/hrDraft Motion to Redesignate Party from

Defendant to Respondent.  Call with Court
of Appeals clerk.  Draft e-mail to
Carolyn, Karen, and Rachel.  Review e-mail
from Rachel.  Start work on Motion to
Dismiss.

02/19/19 SGJ 1.10 192.50
175.00/hrReview Record on Appeal.

02/20/19 SGJ 0.10 17.50
175.00/hrReview DNR correspondence.

02/22/19 SGJ 5.20 910.00
175.00/hrContinue work on Motion to Dismiss VO

appeal.  Draft e-mails to LJN and counsel
for Powell Gardens.  Review e-mail from
Chuck Hatfield.

02/23/19 SGJ 3.80 665.00
175.00/hrContinue work on Motion to Dismiss VO

appeal.  Draft e-mail to Carolyn, Karen,
and Rachel.

03/01/19 SGJ 0.30 52.50
175.00/hrReview Valley Oaks' Suggestions in

Opposition.

03/14/19 SGJ 0.20 35.00
175.00/hrReview Supplemental Record on Appeal.
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   Hrs/Rate     Amount

04/14/19 SGJ 7.90 1,382.50
175.00/hrConference with Lone Jack Neighbors at

Powell Garden.  Travel to/from
Chesterfield - Lone Jack.

05/15/19 SGJ 1.60 280.00
175.00/hrReview and analyze Appellants' Brief. 

Draft e-mail to clients.

05/30/19 SGJ 0.20 35.00
175.00/hrReview DNR correspondence.  Review Valley

Oaks' motion.

06/06/19 SGJ 0.10 17.50
175.00/hrReview Powell Gardens' motion.

06/11/19 SGJ 4.60 805.00
175.00/hrWork on Respondent's Brief.  Review

transcript and exhibits.  Review caselaw.  

06/12/19 SGJ 4.20 735.00
175.00/hrWork on revisions to Brief.  Assemble

documents for Appendix.

06/13/19 SGJ 3.90 682.50
175.00/hrContinue work on Brief and Appendix.  

06/14/19 SGJ 0.10 17.50
175.00/hrReview Valley Oaks' motion.

06/25/19 SGJ 0.20 35.00
175.00/hrReview Supplemental Record on Appeal.

07/17/19 SGJ 1.90 332.50
175.00/hrReview and analyze Appellants' Reply

Brief.  Draft e-mail to clients.

08/13/19 SGJ 0.10 17.50
175.00/hrReview Valley Oaks' motion.

09/03/19 SGJ 0.10 17.50
175.00/hrReview Valley Oaks' Appendix.

11/21/19 SGJ 0.10 17.50
175.00/hrReview correspondence from Court.

12/14/19 SGJ 3.10 542.50
175.00/hrPreparation for argument.  Review briefs. 

Review appendix.  Review motion to dismiss
and suggestions in opposition.  Review
statutes.

12/16/19 SGJ 7.80 1,365.00
175.00/hrConference with Carolyn, Rachel, and

Karen.  Preparation for oral argument.
Travel from Chesterfield-Kansas City.
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   Hrs/Rate     Amount

12/17/19 SGJ 6.20 1,085.00
175.00/hrCourt of Appeals oral argument.  Debrief

with clients.  Travel to from Drury
Hotel-Court of Appeals.  Travel from
Kansas City-Chesterfield.

12/24/19 SGJ 1.10 192.50
175.00/hrReview Opinion.  Draft e-mail to Lone Jack

Neighbors.  Call with Karen Lux.

12/26/19 SGJ 1.20 210.00
175.00/hrDraft Supplement to Application for Award

of Attorneys' Fees and Expenses.  Assemble
billing invoice.  Assemble exhibits.

For professional services rendered $10,237.5058.50

Additional Charges :

  Qty/Price

04/14/19 SGJ 423 232.65
0.55Mileage - to/from Chesterfield and Lone

Jack.

12/16/19 SGJ 227 124.85
0.55Mileage Chesterfield-Kansas City.

12/17/19 SGJ 227 124.85
0.55Mileage Kansas City-Chesterfield

SGJ 1 48.53
48.53Uber charges from/to Drury Hotel - Court

of Appeals ($18.70 + $5.00 tip); ($19.83 +
$5.00 tip), 

SGJ 1 106.22
106.22Drury Hotel- Kansas City

Total additional charges $637.10

Total amount of this bill $10,874.60

Timekeeper Summary
Name                                                      Hours      Rate        Amount
Stephen G. Jeffery 58.50 175.00 $10,237.50

Balance due $10,874.60
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Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

April 2, 2020 

Application for Award of Attorney’s Fees Regarding 
Appeal No. 18-0501 

Issue: 

The Missouri Clean Water Commission will hear from Tim Duggan regarding the Application 
for Award of Attorney’s Fees Regarding Appeal No. 18-0501. 

List of Attachments: 

• Application for Attorneys’ Fees
• Petitioners’ Supplemental Application for Attorneys’ Fees and Expenses
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BEFORE THE 

CLEAN WATER COMMISSION 

STATE OF MISSOURI

IN RE: COUNTRY CLUB HOMES, LLC 

Permit No. MOG010872 

) 
) 
) Case No. 18-0501 
) 

APPLICATION FOR ATTORNEYS' FEES 

Pursuant to Section 536.087 of the Missouri Revised Statutes, Petitioners Elizabeth and 

Ryan Deich respectfully submit this application for attorneys' fees they incurred in this action. 

Petitioners support this application with their contemporaneously filed "Suggestions in Support," 

which are incorporated herein by this reference.  Petitioners seek fees totaling $40,612.50 

calculated at the statutory rate of $75.00/hour.  Petitioners do not seek their expert witness fees.   

Petitioners request that the Clean Water Commission allow them an opportunity to 

respond to any briefs in opposition that may submitted by the Missouri Department of Natural 

Resources.  Petitioners also request that the Clean Water Commission hold a hearing on this 

application, but only to the extent that the Missouri Department of Natural Resources files a brief 

in opposition or if the Clean Water Commission is not inclined to summarily grant the 

application.    

Respectfully submitted, 

STINSON LEONARD STREET LLP 

/s/ Aimee D. Davenport 

Charles W. Hatfield, No. 40363 
Aimee D. Davenport, No. 50989 
230 W. McCarty Street 
Jefferson City, Missouri 65101 
Telephone:      573-636-6263 
Facsimile:        573-636-6231 
chuck.hatfield@stinson.com 
aimee.davenport@stinson.com 
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Matthew D. Moderson, No. 64035 
1201 Walnut Street, Suite 2900 
Kansas City, Missouri, 64105 
Telephone:      816-842-8600 
Facsimile:        816-691-3495 
matt.moderson@stinson.com 

ATTORNEYS FOR PETITIONERS 

CERTIFICATE OF SERVICE 

The undersigned hereby states that a copy of the foregoing was served upon the Clean 
Water Commission on this 6th day of February, 2019 by sending a copy via U.S. Mail and Email 
to Chris Weiberg and Timothy Dugan.   

A courtesy copy was transmitted to the Missouri Department of Natural Resources, care 
of its attorneys Jennifer Hernandez and Shawna Bligh.   

/s/ Aimee D. Davenport 

ATTORNEYS FOR PETITIONERS 
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BEFORE THE 

CLEAN WATER COMMISSION 

STATE OF MISSOURI 

IN RE: COUNTRY CLUB HOMES, LLC 

Permit No. MOG010872 

) 
) 
) Case No. 18-0501 
) 

SUGGESTIONS IN SUPPORT OF 

APPLICATION FOR ATTORNEYS' FEES 

Petitioners are entitled to their attorneys' fees in this action. "A party who prevails in an 

agency proceeding . . . shall be awarded those reasonable fees and expenses incurred by that 

party . . .  unless the court or agency finds that the position of the state was substantially justified 

or that special circumstances make an award unjust." §536.087(1) RSMo. Petitioners are 

prevailing parties and they “shall” be awarded fees unless this Commission finds that MoDNR's 

position in granting the permit was “substantially” justified. The purpose of the statute is to 

"require agencies to carefully scrutinize agency and court proceedings and to increase the 

accountability of the administrative agencies."  Carpenter v. State Board of Nursing, 508 S.W.3d 

110, 115 (Mo. banc. 2016) (citation omitted). 

There can be no dispute that Petitioners meet the first part of the statute. The only issue is 

whether MoDNR was “substantially justified.” It is clear that MoDNR should not have issued a 

permit for the Valley Oaks CAFO.  The AHC so found and this Commission affirmed the AHC’s 

ruling without changing a word. The word “substantial” in the statute should be interpreted using 

its dictionary meaning.  See, e.g., Great Southern Bank v. Director of Revenue, 269 S.W.3d 22, 

25 (Mo. banc 2008) ("When a statutory term is not defined, courts apply the ordinary meaning of 

the term as found in the dictionary"). “Substantial” means “solidly built” or “ample.” Webster’s 

II New College Dictionary 1999.  MoDNR's position here was not solidly built or ample. Among 
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other problems, the facility did not submit a compliant nutrient management plan, demonstrate 

that it had adequate manure storage, or even designate a valid continuing authority to accept 

liability for its operations.  These are fundamental requirements that every CAFO must meet to 

ensure that their operations do not harm the waters of the State.  Yet, in this instance, MoDNR 

missed these issues during the permitting process and granted a permit to a facility that did not 

comply with State laws. The AHC entered a stay order indicating that these positions were likely 

to be insufficient, but MoDNR did not abandon its position. The AHC then issued a final 

decision that these positions were incorrect, and MoDNR still did not abandon its position. This 

Commission upheld the AHC swiftly and without alteration in a 4-1 vote. Petitioners should not 

have had to incur the attorneys' fees they did to challenge MoDNR and they should be paid 

accordingly. 

I. STATEMENT OF FACTS

Pursuant to Section 536.087 of the Missouri Revised Statutes, Petitioners state the

following facts in support of this application for attorneys' fees: 

A. Petitioners are Eligible for an Attorneys' Fee Award.

1. On June 15, 2018, the Missouri Department of Natural Resources ("MoDNR")

issued Permit Number MOG010872 to "County Club Homes, LLC" (the "Permit"), purporting to 

authorize the operation of a Class IB concentrated animal feeding operation located at 1921 West 

Highway 50, Lone Jack, Missouri, 64070 (the "Valley Oaks CAFO").  See Ex. A (Recommended 

Decision).  

2. Petitioners Elizabeth and Ryan Deich ("Petitioners") reside next door to the

Valley Oaks CAFO, less than 1,900 feet from one of its buildings, and were uniquely impacted 

by its operations.  See Ex. A; and Ex. B (Affidavit of E. Deich). 
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3. On June 27, 2018, Petitioners filed a complaint captioned In re: Country Club

Homes, LLC (AHC No. 18-0501) with the Administrative Hearing Commission ("AHC"), 

appealing MoDNR's decision to issue the permit (the "Action").  See Ex. A.  Petitioners named 

the State of Missouri, acting through MoDNR, as Respondent.  

4. The Action was a contested case, in which Assistant Attorneys General Jennifer

Hernandez and Shawna Bligh represented MoDNR.  See Ex. A at p. 2.  The applicants 

intervened through their counsel of record at Lathrop Gage LLP. 

5. Petitioners are a married couple whose net worth, both individually and together,

did not exceed two million dollars ($2,000,000.00) at the time this Action was filed.  See Ex. B 

at ¶ 5.   

B. Petitioners are the Prevailing Party.

6. Through the Action, Petitioners sought an order from the Clean Water

Commission ("Commission") revoking the Permit. 

7. On June 27, 2018, Petitioners moved the AHC to stay the effectiveness of the

Permit through the merits hearing.  The AHC held a one-day hearing on July 9, 2018, during 

which Petitioners, MoDNR and the applicant put on evidence supporting their respective 

positions.   

8. The AHC granted Petitioners' motion to stay on July 26, 2018.  See Ex. C.  In so

doing, the AHC determined that Petitioners had shown a "reasonable likelihood of success" on 

proving that: (i) the applicant's cool season grass hay yields were overinflated and not supported 

by any historical data or other information in MoDNR's records; (ii) the applicant did not have 

sufficient manure storage capacity; and (iii) MoDNR issued a the permit "to an entity does not 

exist."  See Ex. C at pp. 8-9.   
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9. Rather than acknowledge the obvious deficiencies in its position, MoDNR sought

a writ of prohibition from the Circuit Court of Cole County, Missouri, seeking to enjoin 

Commissioner Brett W. Berri from enforcing the stay order.  See Ex. D. 

10. On October 23, 2018, the AHC issued its final decision, recommending that "the

Missouri Clean Water Commission reverse [MoDNR's] decision to issue Permit No. 

MOG010872 because the applicant failed to provide realistic yield goals for the fields it 

identified for land application of manure in violation of 10 CSR 20-6.300(3)(G)2.A; failed to 

provide for adequate storage by misapplying the definition of dry process waste in violation of 

10 CSR 20-6.300(1)(A)11 and 10 CSR 20-8.300(5)B.2; failed to provide neighbor notice prior to 

filing its application in violation of § 640.715 and 10 CSR 20-6.300(3)(C); and failed to identify 

a continuing authority in violation of 10 CSR 20-6.010(3)(A).  See Ex. A at pp. 19-20.  

11. On December 10, 2018, this Commission issued its "Final Decision."  This

Commission had authority to "(1) adopt the AHC's recommendation; (2) change findings of fact 

or conclusions of law; or (3) vacate or modify the recommended decision."  See Ex. E at p. 1. 

Given these options, the Commissioners voted 4-1 to adopt the AHC's recommended decision 

as-is, without modifying any findings of facts or conclusions or law, or modifying the 

recommended decision in any way.  Rather, they adopted the AHC's decision as their own. 

C. Petitioners Incurred Reasonable Attorneys' Fees in the Action.

12. Throughout the Action and all subsequent proceedings before the Commission,

Petitioners have been represented by the undersigned counsel at Stinson Leonard Street LLP. 

See Ex. B at ¶ 4.  In so doing, Petitioners' counsel incurred fees totaling more than $40,612.50 

when calculated at the statutory rate of $75.00 per hour.  Attached hereto and incorporated herein 

as Exhibit F is an Affidavit of Aimee D. Davenport, lead counsel for Petitioners, itemizing the 
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time expended by counsel and discussing the manner in which those fees were calculated. 

Petitioners are not seeking the expert fees they incurred in pursuing this Action. 

13. This was a complex Action that involved technical questions of fact and

sophisticated questions of law.  The parties extensively briefed these issues, engaged in written 

discovery, and participated in three evidentiary hearings. See Ex. G (Docket).  Petitioners' 

attorneys' fees are reasonable, given the nature of this Action, the special expertise required, and 

the quality of services necessary to obtain a favorable result.  

D. MoDNR's position was not "Substantially Justified."

14. As discussed above, the real issue here is substantial – solidly built or ample –

justification. In the Action, Petitioners asserted three principal arguments for why MoDNR erred 

in issuing the Permit.  First, MoDNR approved the applicant's nutrient management plan, even 

though the "Cool Season Grass Hay" yields reflected therein were three times higher than the 

state average, and did so without consulting any literature as to whether such yields were 

reasonable.  Second, MoDNR approved the applicant's manure storage calculations, even though 

they were based on unreasonable inputs (e.g., "dry" manure with an 80% moisture content, 

stacking manure to the very top of the stem walls while covering the animals' drinking sources, 

etc.).  Finally, MoDNR approved the permit even though the applicant – "Country Club Homes, 

LLC" – does not actually exist.   

15. Any one of these arguments, standing alone, would be a sufficient basis for

revoking the Permit; however, the AHC – and this Commission – agreed with all three of them. 

After conducting a two-day hearing, during which the State and the applicant put on evidence 

supporting their positions, the AHC and this Commission determined that the nutrient 

management plan was based on unreasonable yield goals, the manure storage calculations were 

flawed, and the Permit was issued to an invalid entity. 
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16. The established record, as discussed in more detail infra, demonstrates that the

State's position was not substantially justified. 

1. Nutrient Management Plan

17. For nearly two dozen fields, the applicant proposed cool season grass hay yields

of 6.0 tons per acre.  See Ex A at ¶ 33. 

18. Pursuant to Missouri law, MoDNR was required to ensure that the applicant's

proposed crop yield were "reasonable." See Ex. A at pp. 11-12. 

19. The applicant "submitted no field-specific data indicating that 6.0 tons per acre

was a realistic, achievable yield goal for cool season grass hay in Johnson County, Missouri." 

See Ex. A at ¶ 35. 

20. MoDNR acknowledged that "its record on the application contains no documents

that show how Valley Oaks arrived at its cool season grass hay yields of 6.0 tons per acre.  The 

Department's record does not contain any historical records for the particular fields on which 

cool season grass hay will be grown, any scientific literature that suggests 6.0 was a reasonable 

tonnage, any explanation of how Valley Oaks came up with 6.0 tons, or any record that Valley 

Oaks consulted with anyone regarding the cool season grass hay yields."  See Ex. A at ¶ 36. 

21. Instead, MoDNR "determined that the Nutrient Management Plan was reasonable

based on [Greg Caldwell's] recollection of having seen cool season grass hay yields of 6.0 tons 

per acre in the annual reports of other CAFOs in the northern part of Missouri."  See Ex. A at 

¶ 37.   

22. As a result, the AHC and this Commission determined:

Valley Oaks proposed yield goals of 6 tons per acre on cool season grass hay 
fields.  The [Nutrient Management Technical Standard] requires that 'yield goals 
be based on crop yield records from multiple years for the field,' and only when a 
field's history is not available may another source be considered to estimate yield 
goals.  The Department did not consider either here.  Valley Oaks did not 
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submit historical yields or other referenced sources for the identified fields. 
[Greg] Caldwell acknowledged that the Department did not receive any 

historical yields or other information for the identified fields.  Instead, 
Caldwell relied on his recollection of having seen 6-ton-per-acre yields reported 
in the annual reports of other CAFOs in the northern part of the state.  These 
reports were not made a part of the record of the review of Valley Oaks' 
application. 

* * *
[T]he average cool season grass hay yields in Johnson County, Missouri (as
reported by the University of Missouri), ranged from 1.95 tons per acre to 2.20
tons per acre for 2015, 2016, and 2017.

Given the ready availability of data – even assuming that none was available 
specific to the proposed application fields – we conclude that Valley Oaks' 
application as was deficient in that it failed to provide realistic crop yield goals 
as part of its Nutrient Management Plan.  The Department approved the 

permit based solely on Caldwell's recollection of having seen anecdotal 

instances of yields reported in the range of Valley Oaks' submitted figures. 
The Department failed in its burden to prove that the yield goals it approved – 6 
tons per acre for cool season grass hay – are realistic as required by 10 CSR 20-
6.300(3)(G)2.A. 

Ex. A at p. 11-12 (emphasis added). 

2. Manure Storage

23. Under Missouri law, a CAFO must have at least 180 days' manure storage in

order to obtain a Class IB operating permit.  See Ex. A at p. 12. 

24. The applicant claimed to have just 186 days of storage capacity, just above the

regulatory minimum.  See Ex. A at ¶ 22.  However, that figure was only reached by 

unrealistically relying on manure being stacked to the top of the stem walls and covering the 

animals' only sources of fresh drinking water.  Id. at ¶¶ 22-24.  

25. The applicant also relied upon an 80% moisture content to calculate its days of

storage, even though it was purportedly "dry" waste that cannot exceed 75% moisture content. 

See Ex. A at ¶¶ 25-26.  
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26. All other variables being equal (e.g., storing manure to the very top of the walls,

etc.), at 75% moisture content, the facility has at best 152 days of manure storage.  See Ex. A at 

¶ 29.  This is far below the minimum state requirement of 180 days' storage.  

27. As a result of these key facts, the AHC and this Commission determined:  "the

Department's decision to issue the permit was unlawful because Valley Oaks used facially 

inaccurate moisture content assumptions in calculating its required storage capacity."  See Ex. 

A at p. 14.  

3. Continuing Authority

28. Prior to issuing a CAFO permit, an applicant is required to submit proof of – and

MoDNR is required to confirm – that "a permanent organization exists which will serve as the 

continuing authority for the operation, maintenance, and modernization of the facility for which 

the application was made."  See Ex. A at p. 17 (citing 10 CSR 20-6.010(3)A).   

29. In this case, the entity that applied for the permit – "Country Club Homes, LLC" –

does not actually exist.  Moreover, the permit itself was actually issued to "County Club Homes, 

LLC" – another non-existent entity.  See Ex. A.  

30. The AHC noted that the applicant "failed in this simple task, and [MoDNR] failed

to ask it to correct the mistake."  See Ex. A at pp. 17-18.  It further held: 

In his testimony, Caldwell explained in that in his review process, he used the 
search function of the Secretary of State's website to look for the named entity, 
Country Club Homes, LLC, and found among the results, 'Countryclub Homes, 
LLC.'  Because this entity was affiliated with David Ward, the signatory to the 
application, Caldwell assumed this was the correct entity and that it was 
adequately identified.  But the law does not allow for such an 

assumption….[A] difference of one word – or one space – distinguishes one 
entity from another….In other words, spelling counts. 

Ex. A at p. 18 (citations omitted). 

31. The AHC went on to explain:
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The entity identified in the application to serve the function of the continuing 
authority simply did not exist in the records of the Secretary of State.  Caldwell's 
discovery of a similarly named entity is of no import, because he did not have the 
authority to change or make the corrections to the application.  The correct 

course of action would have been to call attention to the mistake to the 
applicant or engineer… Instead, the Department granted a permit based on a 
deficient application.  Compounding the error, the permit issued by the 

Department on June 15, 2018 was issued in the name of 'Country Club 

Homes, LLC', a name so obviously wrong that none of the parties bothered 

to submit evidence as to whether an entity by that name exists in the records 

of the Secretary of State. 

Ex. A at p. 18 (citations omitted). 

32. The AHC and this Commission further determined that MoDNR's attempt to

transfer the permit from a non-existent entity to "Valley Oaks Real Estate, LLC" was invalid 

because, as Petitioners argued, "the permit was issued unlawfully and the transfer of a void 

instrument to a new owner cannot revive it."  See Ex. A at 19.   

II. LAW AND ARGUMENT

A. MoDNR was not "Substantially Justified" in issuing the Permit.

Petitioners are entitled to their attorneys' fees because MoDNR's decision to issue the 

Permit was not substantially justified.  Section 536.087(1) states: "A party who prevails in an 

agency proceeding or civil action arising therefrom, brought by or against any the state, shall be 

awarded those reasonable fees and expenses incurred by that party in the civil action or agency 

proceeding, unless the court or agency finds that the position of the state was substantially 

justified or that special circumstances make an award unjust."  The purpose of the statute is to 

"require agencies to carefully scrutinize agency and court proceedings and to increase the 

accountability of the administrative agencies."  Carpenter v. State Board of Nursing, 508 S.W.3d 

110, 115 (Mo. banc. 2016) (citation omitted). This Commission should hold MoDNR 

accountable by awarding modest attorneys' fees to the Petitioners. 
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"Whether or not the position of the state was substantially justified shall be determined 

on the basis of the record (including the record with respect to the action or failure to act by an 

agency upon which a civil action is based) which is made in the agency proceeding or civil 

action for which fees and other expenses are sought, and on the basis of the record of any hearing 

the court or agency deems appropriate to determine whether an award of reasonable fees and 

expenses should be made, provided that any such hearing shall be limited to consideration of 

matters which affected the agency's decision leading to the position at issue in the fee 

application."  RSMo. § 537.087(3).   In other words, "there must be a reasonable basis in both 

law and fact for the government's action."  McMahan v. Missouri Department of Social 

Services, 980 S.W.2d 120, 125 (Mo. Ct. App. 1998) (internal citation omitted).   

Applied here, there is nothing in the established record that shows that MoDNR was 

“substantially justified" in issuing the permit.  This is not a situation where MoDNR's personnel 

made informed, but incorrect, judgment calls.  To the contrary, the record is replete with 

examples where MoDNR made uninformed decisions, accepted plainly incorrect data, and in 

some cases "assumed" that State requirements for issuing a permit were satisfied. 

Take, for instance, the deficiencies in the applicant's nutrient management plan.  MoDNR 

was required, by state regulation, to ensure that the applicant's nutrient management plan 

contained "reasonable" yield goals based on actual historical data.  This is an important issue 

because overinflated yield goals can result in the over application of manure, which can harm 

groundwater and surface water.  Here, the applicant proposed, for dozens of fields, yield goals 

that were three times higher than the state average and offered absolutely no data to support its 

position.  Under state law, MoDNR was required to request and consult actual data in order to 

intelligently evaluate those proffered yield goals.  Yet, MoDNR never consulted any experts on 
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crop yields in the area, requested data historical data from the applicant, or even performed a 

quick search on the University of Missouri's website – where actual data is readily available – to 

see whether the applicant's yield goals were roughly reasonable.  Instead, MoDNR approved 

them as-is, no questions asked.1    

The same is true with regard to the applicant's manure storage calculations.  The 

applicant claimed to have just 186 days of storage – 6 days more than the absolute bare 

minimum required by state law, and almost half of what is recommended in the regulation.  In 

order to make the numbers work, the applicant relied on plainly unreasonable inputs.  For 

example, under their assumptions, manure would be stacked 2.3 feet high, to the very top of the 

stem walls and covering the animals' only source of drinking water.  Moreover, the applicant 

used an 80% moisture content to reduce the amount of bedding required (and, conversely, 

increase the amount of storage capacity).  This Commission adopted the AHC's finding that this 

input was "facially inaccurate."  The result of the applicant's creative math is significant.  If 

reasonable inputs are applied, the facility has just 152 days of manure storage – far below the 

legal requirement.  Given that the applicant purported to meet the minimum storage requirements 

by just 6 days, one would have expected MoDNR to at least review the basic inputs used to 

calculate those figures.  Instead, MoDNR glossed over them and issued the permit anyway.  

And of course, there is the error of MoDNR issuing the permit to a non-existent entity. 

Missouri law requires that CAFO permits be issued to permanent, continuing entities who accept 

liability for the operation.  As such, applicants are required to prove that their entity lawfully 

exists and MoDNR is required to review that proof and confirm its accuracy.  Here, the applicant 

never submitted any proof of its existence.  MoDNR never requested such proof.  Instead, its 

1 Mr. Caldwell purportedly recalled seeing similar yield goals on other CAFOs; however, MoDNR never identified 
those CAFOs or put forth any evidence at all supporting the reasonableness of the yield goals it approved.  Had such 
documents existed, MoDNR surely would have introduced them during the Action to justify its decision. 
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personnel found only a roughly similar entity on the internet and "assumed" it was the right one 

to which the permit should be issued.  As this Commission found, "spelling counts" when it 

comes to legal matters and the law does not allow one to simply "assume" that things are correct. 

See Ex. A at p. 18. 

MoDNR made several significant errors in this process.  It (1) accepted significantly 

inflated yield goals without consulting any published materials, (2) approved a manure storage 

plan that was based on plainly absurd assumptions, and  (3) issued the permit to a non-existent 

continuing authority without confirming the entity’s legal status.  These actions have no 

justification and, for that reason, Petitioners are entitled to an attorneys' fee award. 

B. Petitioners' fees are reasonable.

Petitioners seek reimbursement of the approximately $40,612.50 attorneys' fees they 

incurred to pursue this action and take it before this Commission.  Petitioners are limited to 

recovering $75.00 an hour, which is a very low hourly rate and much lower than the normal rate 

for the attorneys who worked the case. See Ex. F.  Petitioners do not seek their expert fees. 

The factors relevant to a determination of a reasonable amount of attorney fees under a 

statute that authorizes an award of reasonable fees include: (1) the rates customarily charged by 

the attorneys involved in the case and by other attorneys in the community for similar services; 

(2) the number of hours reasonably expended on the litigation; (3) the nature and character of the

services rendered; (4) the degree of professional ability required; (5) the nature and importance 

of the subject matter; (6) the amount involved or the result obtained; and (7) the vigor of the 

opposition.  See, e.g., Hutchings ex rel. Hutchings v. Roling, 193 S.W.3d 334 (Mo. Ct. App. E.D. 

2006).  Applied here, the firm's fees and rates are less than what would be reasonable and they 

are properly recoverable under the statute. 
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The facts speak for themselves.  While the case was pending at the AHC, Petitioners' 

counsel prepared for and attended two separate hearings – a one-day hearing on Petitioners' 

motion for stay (which was granted) and a two-day evidentiary hearing on the merits.  Several 

live witnesses testified at these hearings.  Dozens of documents were introduced as evidence. 

Multiple expert witnesses were called.  After that, Petitioners prepared for and attended another 

hearing before this Commission.  Sufficiently preparing for these hearings takes time and effort. 

The pretrial schedule at the AHC was equally labor intensive.  By Petitioners' count, 

there were no fewer than 141 separate docket entries in a case that spanned fewer than six 

months.  There was an incredible amount of activity in this Action during the short time while it 

was pending.  Those motions included, inter alia, motions to amend pleadings, motions to stay 

the effectiveness of the permit, motions for expedited discovery, and proposed findings of fact 

and conclusions of law.  Petitioners also were required to respond to a litany of motions from the 

other parties, including, inter alia, motions to dismiss for lack of standing, motions to reconsider 

the commission's stay order, and motions for protective order related to discovery.  The parties 

also served and responded to written discovery.  This level of activity is unusual in agency 

proceedings.    

Further complicating matters were the applicants' participation in this Action.  As this 

Commission is aware, the applicant moved to intervene in the Action and vigorously worked 

with MoDNR in an attempt to defend the validity of the permit.  Thus, Petitioners were 

effectively fighting a war on two fronts – against MoDNR and the applicants, both of whose 

counsel are well-versed in representing clients in CAFO cases.  These factors increased the work 

that was required to bring this case to a successful result for Petitioners.    
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An hourly rate of $75.00 is well below the reasonable rate for counsel. Counsels' normal 

hourly rates are actually substantially higher and are consistent with, or lower than, hourly rates 

of other similarly situated attorneys practicing in the Jefferson City and Kansas City, Missouri 

areas.  One would be highly unlikely to find counsel capable of successfully representing 

Petitioners in this Action at a standard hourly rate of $75.00 or below.   

In short, the parties compressed a complete, complex civil trial into a time period 

spanning less than 6 months – pleadings, significant motion practice, injunctive relief, written 

discovery, evidentiary hearings, and post-trial briefing.  Under those circumstances, Petitioners 

respectfully submit that their fees are reasonable and properly reimbursable, whether as 

requested or at some other rate or amount determined by this Commission.   

C. Petitioners satisfy the other requirements for obtaining attorneys' fees.

Finally, Petitioners have satisfied the other statutory requirements for obtaining attorneys' 

fees.  As used in the statute, a prevailing party is one who "obtains a favorable order, decision, 

judgment or dismissal in a civil action or agency proceeding."   RSMo. § 537.085(3).  An 

individual must have a net worth of less than "two million dollars at the time the civil action or 

agency proceeding was initiated", in order to be eligible for the award.  RSMo. § 537.085(2)(a). 

Applied here, Petitioners are prevailing parties who have incurred costs in pursuing this Action, 

and whose net worth are less than $2,000,000.   

III. CONCLUSION

If MoDNR had properly identified and addressed the issues discussed herein, it would not

have been necessary to pursue this Action to revoke the permit.  MoDNR failed to do so.  The 

established record shows that MoDNR's actions were not substantially justified and that the other 

statutory requirements for attorney fee recovery are satisfied.   
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Respectfully submitted, 

STINSON LEONARD STREET LLP 

/s/ Aimee D. Davenport     

Charles W. Hatfield, No. 40363 
Aimee D. Davenport, No. 50989 
230 W. McCarty Street 
Jefferson City, Missouri 65101 
Telephone:      573-636-6263 
Facsimile:        573-636-6231 
chuck.hatfield@stinson.com 
aimee.davenport@stinson.com 

Matthew D. Moderson, No. 64035 
1201 Walnut Street, Suite 2900 
Kansas City, Missouri, 64105 
Telephone:      816-842-8600 
Facsimile:        816-691-3495 
matt.moderson@stinson.com 
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Before the
Administrative Hearing Commission

State of Missouri

IN RE COUNTRY CLUB HOMES, LLC, )
Permit No. MOG010872 No. 18-0501

RECOMMENDED DECISION

The Administrative Hearing Commission ("AHC") recommends that the Missouri Clean

Water Commission ("CWC") reverse the Department of Natural Resources' ("Department")

decision to issue Permit No. MOG010872 (the permit) to County Club Homes, LLC, [sic] and

subsequently to Valley Oaks Real Estate, LLC, ("Valley Oaks") to operate a Class IB

concentrated animal feeding operation ("CAFO").

Procedure

On June 27, 2018, Powell Gardens, Inc., Ryan and Elizabeth Deich and the Robert M.

Chamness Trust (collectively, "Powell Gardens"), filed a complaint appealing the Department's

decision to issue the Permit. On July 2, 2018, Valley Oaks filed a motion to intervene, which we

granted by order dated July 5, 2018. On July 2, 2018, Valley Oaks also filed its answer to the

complaint. On August 3, 2018, the Department filed a motion to file its answer to the complaint

out of time and its answer. By order dated August 3, 2018, we granted the motion. On August

7, 2018, with our leave, Valley Oaks filed an amended answer to the complaint. On August 20,

2018, Powell Gardens and the Petitioners in Case No. 18-0498 filed motions for leave to file

amended complaints. On August 21, 2018, Valley Oaks filed a response to the motion to file an



amended complaint. By order dated August 22, 2018, we granted both petitioners leave to file

an amended complaint "solely on the issue of the Department of Natural Resources' action of

August 9, 2018." On August 24, 2018, Powell Gardens filed its first amended complaint. On

August 27, 2018, Valley Oaks filed an answer and motion to strike.

On June 27, 2018, Powell Gardens filed a motion for stay. On July 9, 2018, Valley Oaks

filed suggestions in opposition to the motion for stay. On July 9, 2018, we held a hearing on the

stay. By order dated, July 26, 2018, we granted the motion. On August 6, 2018, the Department

filed a motion to reconsider our stay order, and on August 7, 2018, Valley Oaks also filed a

motion to reconsider. On August 10, 2018, Powell Gardens filed suggestions in opposition to the

motion to reconsider the stay order. By order dated August 14, 2018, we reconsidered our stay

order and declined to lift or vacate it. The Department filed for an extraordinary writ in the Cole

County Circuit Court to overturn the stay. The writ remains under review by the court.

On August 7, 2018, Valley Oaks filed a motion to dismiss Powell Gardens' appeal,

arguing Powell Gardens lacked standing. On August 10, 2018, Powell Gardens filed suggestions

in opposition to the motion. By order dated August 14, 2018, we denied the motion to dismiss.

On August 14, 2018, Valley Oaks filed a motion to hold separate hearings in this case and Case

No. 18-0498. On August 16, 2018, Powell Gardens filed suggestions in opposition to the

motion. By order dated August 21, 2018, because of the substantial overlap of issues and

potential witnesses, we denied the motion.

On August 27-28, 2018, we held a hearing. Charles W. Hatfield, Aimee Davenport and

Matthew D. Moderson, with Stinson Leonard Street, represented Powell Gardens. Assistant

Attorneys General Jennifer Hernandez and Shawna Bligh represented the Department. Jennifer
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Griffin and Doug Nelson, with Lathrop Gage, represented Valley Oaks.' The matter became

ready for our decision on October 10, 2018, the date the last written argument was filed.

Findings of Fact

1. Powell Gardens is a non-profit public charity that owns and operates a 970-acre

botanical garden, located approximately three miles from the Valley Oaks CAFO. Powell

Gardens uses clean water to, among other things, irrigate its property.

2.. Ryan and Elizabeth Deich (the "Deichs") reside on a family farm next to Valley

Oaks, in a home located less than 1,900 feet from a Valley Oaks CAFO building. The Deichs use

clean water, among other things, for recreational purposes and for agriculture.

3. Powell Gardens and the Deichs are adversely affected by the Department's decision

to issue the permit.

4. Countryclub Homes, LLC, is Missouri limited liability company registered in good

standing with the Secretary of State. David Ward is the sole member of Countryclub Homes,

LLC. Ward testified at the stay hearing on July 9, 2018.

5. Ward, through business entities owned by him, began operating an animal feeding

operation ("AFO") in September 2016.

6. The AFO was comprised of approximately 900 head of cattle.

7. On December 19, 2017, Ward submitted a Permit Application (Form W) to the

Department for a proposed CAFO to be located on the property comprising the AFO in Johnson

County, Missouri. ("the facility" or "Valley Oaks").

LLC.
1 The Petitioner in Case No. 18-0498 was represented by Stephen G. Jeffery, with Jeffery Law Group,
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8. Greg Caldwell reviewed the permit application. He has been employed by the

DCpartment for over 30 years. Caldwell testified on behalf of the Department and Valley Oaks at

the hearing.

9. "Country Club Homes, LLC" was listed on the application as both the owner and the

continuing authority that is responsible for the operation, maintenance, and modernization of the

facility to which the permit is issued.

10. A "Certificate of No Record," dated June 27, 2018, from the Missouri Secretary of

State indicates than no entity named "Country Club Homes, LLC," with the address 1120 NE

Eagle Ridge Blvd., Grain Valley, Mo 64029 exists. Ex. 7.

11. On June 15, 2018, Department issued Permit No. MOG010872 "County Club Homes,

LLC, 1120 NE Eagle Ridge Blvd., Grain Valley, MO 64029" [sic] for the operation of a Class IB

CAFO. A Class IB CAFO requires a permit from the Department.

12. Ward submitted a Form W to the Department requesting a transfer of the Permit from

Country Club Homes, LLC to Valley Oaks Real Estate, LLC.

13. The request for transfer was signed by David L. Ward purporting to be a member of

Country Club Homes, LLC.

14. By letter dated August 9, 2018, the Department purportedly issued a modified permit

"for ownership transfer and facility name change." Ex.103. the modified permit, dated August 8,

2018, is issued in the name of Valley Oaks Real Estate, LLC.

15. The neighbor notice letter prepared by Valley Oaks was dated January 30, 2018.

16. The U.S. Postal Service certified mail receipts provided to the Department as proof of

mailing of neighbor notice letters were all dated January 30, 2018.

17. The holder of a Class IB CAFO permit may hold up to 6,999 animal units in its

facility. One cow is equal to one animal unit.
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18. As of June 15, 2018, there were approximately 900 head of cattle at the facility, and

since that time, the facility has added 1,000 head of cattle. Ward plans to add 2,600 additional

head of cattle to the Valley Oaks CAFO by the end of 2018.

19. With the permit application, plans were submitted for a facility with six confinement

barns and two manure storage sheds that Valley Oaks projects that, when operating at full

capacity, the allotted capacity of 6,999 beef cattle raised on the facility would generate

approximately 111,134 tons of manure and urine on an annual basis.

20. In its application materials, Valley Oaks projected that it would dispose of

approximately 70% of that process waste by land application (under the Nutrient Management

Plan), and approximately 30% of that waste by exporting it from the site.

21. Valley Oaks indicated in its application that it would store the process waste in the

animal confinement barns and the manure storage sheds.

22. Valley Oaks proposed to have 186 days of temporary manure storage available on

site, a conclusion reached by determining that manure will be stacked 2.3 feet high against the

stem walls in the animal confinement pens.

23. The stem walls in the animal confinement buildings are also 2.3 feet high.

24. The automatic waterers supplying drinking water to the cattle are located 2.0 feet high

on the stem walls. If manure stored in the animal confinement pens reaches the maximum

permitted capacity, the manure will completely bury the animals' only source of drinking water.

25. Valley Oaks' storage calculations are based upon 17 pounds of bedding per 100

pounds of waste, resulting in 80% moisture content.

26. Pursuant to 10 CSR 20-6.300(I)(A)11, dry process waste must not exceed 75%

moisture content.
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27. In order to reduce the process waste to 75% moisture content, 25 pounds of bedding

per 100 pounds of waste are necessary.

28. Using 75% moisture content, 4.72 million cubic feet of manure plus bedding will

need to be stored rather than the 3.87 million cubic feet used by Valley Oaks in its calculation, an

increase of approximately 22%.

29. Using 75% moisture content and Valley Oaks' maximum storage volume of

1,179,210 cubic feet, the facility has 152 days' storage capacity.

30. The Permit requires process waste to be "collected and reused as a soil amendment by

spreading onto agricultural fields at agricultural rates," as set forth in the nutrient management

plan attached thereto as Attachment A (the "Nutrient Management Plan").

31. The Nutrient Management Plan was submitted to the Department on behalf of Valley

Oaks and ultimately approved by the Department.

32. Some of the land on which Valley Oaks has indicated it will land apply manure is in

the same watershed (Blackwater) as Powell Gardens.

33. The Nutrient Management Plan projects cool season grass hay yields of 6.0 tons per

acre on fields I SA, 18B, 18C, 18D, 19A, 19B, 20A, 36A, 37A, 40A, 40B, 40C, 40D, 76A, 76B,

76C, 76D, 76E, 76F, 76G, 77A, 77B, 77C, 93C, 93D, 93E, 93F, 93G, 93H, and 931.

34. Valley Oaks' proposed cool season grass hay yields, at 6.0 tons per acre, are

approximately three times higher than the Johnson County, Missouri, average, and the State of

Missouri average for 2015, 2016, and 2017, which was approximately 2.0 tons per acre.

35. Valley Oaks submitted no field-specific data indicating that 6.0 tons per acre was a

realistic, achievable yield goal for cool season grass hay in Johnson County, Missouri.

36. The Department acknowledged that its record on the application contains no

documents that show how Valley Oaks arrived at its cool season grass hay yields of 6.0 tons per
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acre. The Department's record does not contain any historical records for the particular fields on

which cool season grass hay will be grown, any scientific literature that suggests 6.0 was a

reasonable tonnage, any explanation of how Valley Oaks came up with 6.0 tons, or any record

that Valley Oaks consulted with anyone regarding the cool season grass hay yields.

37. Caldwell determined that the Nutrient Management Plan was reasonable based on his

recollection of having seen cool season grass hay yields of 6.0 tons per acre in the annual reports

of other CAFOs in the northern part of Missouri.

38. Valley Oaks' application indicates that the facility, as designed, will have 186 days of

dry process waste storage. Dry process waste consists of feces, urine, and bedding. Pursuant to

10 CSR 20-6.300(1)(A)11, dry process waste must not exceed 75% moisture content.

39. The capacity of bedding to absorb moisture depends upon the type of bedding used.

40. Valley Oaks' manure storage calculations require storage in the animal confinement

areas up to 2.3 feet in depth. The stem walls in the animal confinement areas are 2.3 feet tall. The

automatic waterers supplying drinking water to the cattle are located approximately 2.0 feet high

on the stem walls.

41. An unnamed tributary to East Branch Crawford Creek bisects the Valley Oaks

property, flowing from the North to the South.

42. Valley Oaks' CAFO buildings, including its actual and planned manure storage

sheds, are located immediately to the West and uphill from the tributary.

43. In between the CAFO buildings and the tributary, Valley Oaks has a northern pond

and a southern pond. The ponds are located within 100 to 200 feet of the tributary. The northern

pond is located in the floodplain of the tributary.

44. The topography of the site is such that water will flow downhill from the Valley Oaks

CAFO buildings to the ponds.
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45. The open design of the Valley Oaks manure storage sheds and the dense population

of animals on site make it likely that water from rain events will flow into the ponds.

46. The ponds were not depicted in Valley Oaks' original permit application; therefore,

the application contains no information regarding their design or engineering.

47. The Department received between 1,300 and 1,400 public comments, primarily in

opposition to Valley Oaks' permit applications. Caldwell reviewed all of the comments and

prepared the Department's responses to the comments.

Conclusions of Law

We have jurisdiction to conduct the hearing on appeal from a clean water permit and

recommend a decision to the CWC, under contested case procedure. Section 621.250.2 In all

contested case administrative appeals heard by the AHC pursuant to § 621.250, the burden of

proof is on the Department of natural resources to demonstrate the lawfulness of the finding,

order, decision or assessment being appealed. Section 640.012.

Standing

Valley Oaks again raises the issue of Powell Gardens' standing to bring this action. It

argues that Lone Jack is not the permit applicant and thus lacks standing to appeal anything

regarding the permit. As we noted in our order denying Valley Oaks' motion to dismiss, this

argument finds support in Craven v. State ex rel. Premium Standard Farms, Inc., 19 S.W.3d 160

(Mo. App. W.D. 2000). The court in that case found that a third party did not have standing to

challenge permits issued by the Clean Water Commission (CWC) because the language of

§ 644.051.6 allowed only the Intervenor to appeal a permitting decision. In 2000, however,

§ 644.051.6 was amended to give the authority to grant or deny permits to the Director of DNR.

The Supreme Court, in Missouri Coalition for the Environment v. Herrmann, 142 S.W.3d 700

2 Statutory references are to RSMo 2016.
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(Mo. banc 2004), overruled Craven and found that because the Director of DNR issues the

permits, § 640.010.1 was the applicable statutory provision authorizing appeals. "Section

644.051.6 does not limit the right of appeal to the commission solely to those denied a permit,

and 10 CSR 20-6.020(5)(C) [authorizing appeals by those adversely affected] is not in conflict. .

. . Therefore, the commission has subject matter jurisdiction to hear the coalition's appeal." Id. at

702. Powell Gardens and the Deichs have demonstrated that they are adversely affected by the

Department's decision to issue the permit. We therefore conclude that Powell Gardens has

standing to appeal the Director's decision.

Evidentiary Rulings 

At the hearing, we took a number of objections with the case. Valley Oaks and the

Department objected to our consideration of evidence presented at the stay hearing because the

purpose for which it was presented — threatened harm — was an operational concern, and

therefore not relevant to the sole issue in this case, regulatory permitting requirements. We are

able to take official notice of the entire content of the case file; as a result, the objections are

overruled at this time. However, with the exception of certain background information and

evidence relating to parties and standing, all the evidence reflected in our findings of fact was

taken from the August 27-28 hearing.

In addition, the Department filed a motion in limine to exclude testimony regarding

geological formations underlying the permitted facility; any evidence related to groundwater

monitoring systems at the permitted facility, or land application areas potentially utilized by the

permitted facility; any evidence or testimony regarding the administration of veterinary drugs to

animals at the facility and the potential discharge of such pharmaceutical residue in manure

through land application; and evidence or testimony regarding non-point source runoff from the

permitted facility or land application areas or storm water runoff from fresh water retention
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ponds located at the permitted facility. We denied the motion in limine on the first day of the

hearing, but permitted a standing objection to evidence and testimony on these topics. Our

conclusions of law below reflect our finding that these topics are largely irrelevant. Nonetheless,

we include certain summary information in our findings of fact as background for a better

understanding of the facility and its operations, and the Petitioners' arguments.

All other objections and motions not specifically ruled upon elsewhere, including Valley

Oaks' motion to strike portions of Powell Gardens' first amended complaint, are overruled at this

time.

Count I — Nutrient Management Plan 

The Department's regulations require that all Class 1B CAFO permit applicants develop

and implement nutrient management plans that have "realistic production goals." 10 CSR 20-

6.300(3)(G)2.A. A nutrient management plan must "include a field-specific assessment of the

potential for phosphorus transport from the field to surface waters and address the form, source,

amount, timing, and method of application of nutrients on each field to achieve realistic

production goals, while minimizing nitrogen and phosphorus movement to surface waters[.]" Id.

The "Missouri Concentrated Animal Feeding Operation Nutrient Management Technical

Standard approved by the Clean Water Commission on March 4, 2009" ("NMTS"), which is

incorporated by reference into the regulations governing CAFO applications (and into Valley

Oaks' Permit), requires that "[y]ield goals should be based on crop yield records from multiple

years for the field. Good judgment should be used to adjust yield goals to counteract unusually

low or high yields. When a field's yield history is not available another referenced source may be

used to estimate yield goal." Ex. P, at 3.

10 CSR 20-6.300(3)(G)2.D states that a nutrient management plan must "[i]nclude

conditions that will ensure manure, litter, and process wastewater applications are conducted in a
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manner that prevents surface runoff of process wastewater beyond the edge of the field. Such

measures will include, but not be limited to, restricting the timing, soil conditions, and placement

of manure during land application[.]"

Powell Gardens alleges that the Department erred in two ways in approving Valley Oaks'

Nutrient Management Plan. First, the Department did not consider any historical data, referenced

sources, or other discrete information prior to approving the plan, and second, the cool season

grass hay yields are unrealistic.

Valley Oaks proposed yield goals of 6 tons per acre on cool season grass hay fields. The

NMTS requires that "yield goals be based on crop yield records from multiple years for the

field," and only when a field's yield history is not available may another source be considered to

estimate yield goals. The Department did not consider either here. Valley Oaks did not submit

historical yields or other referenced sources for the identified fields. Caldwell acknowledged that

the Department did not receive any historical yields or other information for the identified fields.

Instead, Caldwell relied on his recollection of having seen 6-ton-per-acre yields reported in the

annual reports of other CAFOs in the northern part of the state. These reports were not made a

part of the record of the review of Valley Oaks' application.

At the hearing, Powell Gardens produced an interrogatory answer showing that Valley

Oaks intended to obtain 6 tons per acre through an "intensive management strategy." Ex.

202. Valley Oaks' expert, Darrick Steen, opined that an "intensive management strategy" and/or

different species of grass could lead to yields of 6 tons per acre. But the weight of the evidence is

to the contrary. Exhibit 1003A is a copy of e-mail correspondence with a Kansas State

University Extension Specialist who stated she believed a 4- or 5- ton-per-acre yield would be

realistic, absent "a source that has seen 6 tons/acre within the same area....." Patrick Splichal,

Powell Gardens' expert, admitted that there is a large margin for error and a wide range of
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factors that vary widely in determining a yield goal, such as soil, rainfall, variety of fescue, the

presence of other species, and grazing management. But the average cool season grass hay yields

in Johnson County, Missouri (as reported by the University of Missouri), ranged from 1.95 tons

per acre to 2.20 tons per acre for 2015, 2016 and 2017.

Given the ready availability of data — even assuming that none was available specific to

the proposed application fields — we conclude that Valley Oaks' application was deficient in that

it failed to provide realistic crop yield goals as part of its Nutrient Management Plan. The

Department approved the permit based solely on Caldwell's recollection of having seen

anecdotal instances of yields reported in the range of Valley Oaks' submitted figures. The

Department failed in its burden to prove that the yield goals it approved — 6 tons per acre for cool

season grass hay — are realistic as required by 10 CSR 20-6.300(3)(G)2.A.

Count H — Manure Storage 

Powell Gardens alleges that the Department failed to ensure that Valley Oaks has the

minimum required manure storage on site. 10 CSR 20-8.300(5)B.1 recommends that CAFOs

have at least 365 days of manure storage on site. 10 CSR 20-8.300(5)B.2 requires, at a minimum,

the "design storage period for liquid manure, solid manure, and dry process waste to be land

applied is one hundred eighty (180) days."

Powell Gardens expert, Dr. John M. Sweeten, essentially worked backward from the

permitting documents to find the assumptions upon which Valley Oaks' manure storage

calculations were based. He drew two conclusions. First, he found that the amount of bedding to

be used in the confinement barns was insufficient to absorb enough moisture to allow for proper

handling of the manure and urine stored in the confinement barns. He opined that the mixture

would be more liquid than solid, presenting problems with containment and leakage from the

barns, and in handling it with heavy equipment to remove it from the barns. Second, in order to
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reach a minimum of 180 days' storage, the waste would have to be stacked to the very top of the

stem walls of the confinement barns, covering the animals' source of fresh drinking water and

allowing waste to spill over the walls.

Pursuant to 10 CSR 20-6.300(1)(A)11., dry process waste is defined as:

A process waste mixture which may include manure, litter, or compost (including
bedding, compost, mortality by-products, or other raw materials which is
commingled with manure) and has less than seventy-five percent (75%) moisture
content and does not contain any free draining liquids[.]

Valley Oaks' calculations are based upon 17 pounds of bedding per 100 pounds of waste,

resulting in 80% moisture content. According to Sweeten's calculations, in order to meet the

regulatory requirement of 75% moisture content, 25 pounds of bedding per 100 pounds of waste

are necessary. Using Valley Oaks' formula, Sweeten calculated that 4.72 million cubic feet of

manure plus bedding will need to be stored rather than the 3.87 million cubic feet used by Valley

Oaks to justify its storage capacity, an increase of approximately 22%. Given Valley Oaks'

maximum storage volume from Exhibit B, 857 of 1,179,210 cubic feet, Sweeten calculated 152

days' storage capacity.

Valley Oaks argues that 10 CSR 20-8.300(5)B.2 only requires a CAFO facility to be

designed to have 180 days of storage for manure that will be land applied by the CAFO itself,

not all the manure generated by the CAFO, e.g. waste exported and land applied by third parties.

The calculations for the Valley Oaks CAFO include all manure to be generated even though the

Valley Oaks CAFO only will land apply 70% of it. This argument ignores the very next

subsection of the regulation, which provides:

3. Solid manure and dry process waste to be sold or used as bedding shall have a
minimum design storage period of ninety (90) days unless justification is given
for a shorter time period.

All dry process waste, whether land applied by the CAFO operation or sold, must be accounted

for in the storage calculations. Valley Oaks chose to make its calculations, under an engineer's
13



seal, using 180 days' storage as its benchmark. In doing so, it misapplied the definition of

"process waste." No alternate calculation accounting for 180 days' storage for 70% and 90 days'

storage for 30% of its waste was before the Department when it approved the permit, and none is

in the record here. Although Valley Oaks' expert, Steen, made calculations using the regulatory

requirement of 75% to arrive at more than 180 days' storage, he used a lower weight for the

cattle in production. This departure from the professional engineer's assumption is not justified

because no law or regulation mandates a particular weight per cow. The engineer's assumptions

were reasonable in this regard. We conclude that the Department's decision to issue the permit

was unlawful because Valley Oaks used facially inaccurate moisture content assumptions in

calculating its required storage capacity.

Count III — Groundwater Monitoring

10 CSR 20-8.300(12) requires the Missouri Geological Survey to determine whether a

groundwater monitoring program must be implemented at a CAFO and identified land

application areas. That section states a determination will be made "by the Missouri Geological

Survey on a case-by-case basis and will be based on potential to contaminate a drinking water

aquifer due to soil permeability, bedrock, distance to aquifer, etc." However, § 640.710, the

statute upon Which the regulation is based, allows the Department to require monitoring only

when, "in the determination of the division of geology and land survey, class IA concentrated

animal feeding operation lagoons are located in hydrologically sensitive areas where the

quality of groundwater may be compromised." (emphasis added.) An administrative agency may

not promulgate a regulation that is broader than the authorizing statute. See Teague v. Mo.

Gaming Comm 'n, 127 S.W.3d 679, 687 (Mo. App. W.D. 2003); Westwood Country Club v.

Director of Revenue, 6 S.W.3d 885, 887 n.2 (Mo. bane 1999) ("The regulation of course cannot

be broader than the statutory language"). Valley Oaks applied for a permit as a Class IB CAFO,

14



and it is beyond the Department's statutory authority to apply 10 CSR 20-8.300(12) to an

application in this class. A case-specific determination was therefore unnecessary, and the

Department's decision to issue the permit was not unlawful on this basis.

Count IV — Protection of Water Quality 

There is an unnamed tributary to the East Branch Crawford Creek that bisects the

property on which the Valley Oaks CAFO is located. Valley Oaks' original CAFO application

did not identify any ponds to be constructed near the facility. During the application process,

however, Valley Oaks submitted a revised site plan that proposed building two new ponds

located downhill and to the east of the confinement buildings, less than 200 feet from the

tributary. One of the ponds is located in a flood zone for the tributary. Powell Gardens alleges

that due to the design of facility, there is a significant likelihood that rainwater will contact

manure and flow into the ponds, making them process wastewater ponds subject to additional

regulatory requirements.

10 CSR 20-6.300(2)(E) provides:

1. The Department will not examine the adequacy or efficiency of the structural,
mechanical, or electrical components of the waste management systems, only
adherence to rules and regulations. The issuance of permits will not include
approval of such features.

The Valley Oaks application has the required seal and signature of an engineer, and his statement

indicating the project was designed in accordance with 10 CSR 20-8.300 as a no-discharge

facility. No evidence suggests the ponds are intended to store process wastewater. And although

there may be a significant likelihood of some spillage into the ponds, this is an operational

concern, not a permitting concern. The Department is not permitted to inquire further into the

design. 10 CSR 20-6.300(2)(E). We conclude that the Department's decision to issue the permit

was not unlawful on this basis.
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Count V — Neighbor Notice

10 CSR 20-6.300(3)(C) requires that certain neighbors be notified of a proposed CAFO,

and makes this neighbor notice a prerequisite to filing a permit application with the Department:

1. Prior to filing an application for an operating permit with the Department for a
new or expanding Class I concentrated animal feeding operation, the following
information shall be provided by way of a letter to all the parties listed in
paragraph (3)(C)2 of this section:

A. The number of animals designed for the operation;

B. A brief summary of the waste handling plan and general layout of the
operation;

C. The location and number of acres of the operation;

D. Name, address, and telephone number of registered agent or owner;

E. Notice that the Department will accept written comments for a thirty- (30-)
day period. The Department will accept written comments from the public for
thirty (30) days after receipt of the operating permit application; and

F. The address of the Department office receiving comments.

2. The neighbor notice shall be provided to the following:

A. The Department's Water Protection Program;

B. The county governing body; and

C. All adjoining owners of property located within one and one-half (1 1/2)
times the buffer distances specified in subsection (3)(B). Distances are to be
measured from the nearest animal confinement building or wastewater storage
structure to the adjoining property line.

3. The operating permit applicant shall submit to the Department proof the above
notification has been sent. An acceptable form of proof includes copies of mail
delivery confirmation receipts, return receipts, or other similar documentation.

See also § 640.715.

Twenty-four delivery confirmation receipts, as well as a copy of the notice; were

provided to the Department in connection with Valley Oaks' permit application. All 24 receipts

were stamped as received for certified mailing by the postal service on January 30, 2018. The
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notice itself was dated January 30, 2018. The permit application that was reviewed and

ultimately approved by the Department was filed by Valley Oaks on December 19, 2017.

Caldwell testified on cross examination that neighbor notices are required to be provided prior to

the submission of a permit application. The Department did not offer excuse, justification or

authority for waiving this requirement. Darrick Steen, a former employee of the Department,

testified that in his experience, if there had been residences that did not receive a neighbor notice

during his tenure, the Department would have called that to the applicant's attention and allowed

the error to be corrected. He did not offer an opinion as to what he thought should happen where,

as here, the applicant skipped over the process entirely.

The timelines for review of permit applications set forth by the legislature in § 644.051

mandate a speedy process. We conclude that providing the required neighbor notices before,

rather than during, the Department's review is essential to preserving the balance between the

legislature's desire that the Department issue a timely and definitive decision and its mandate for

a meaningful public participation process. Because Valley Oaks submitted its application before

providing the required neighbor notices, the permit was issued unlawfully.

Count VI — Continuing Authority 

Counts I and VIII of Powell Gardens' second amended complaint allege that in its

application, Valley Oaks failed to furnish proof that a "permanent organization exists which will

serve as the continuing authority for the operation, maintenance, and modernization of the

facility for which the application [was] made" as is required by 10 CSR 20-6.010(3)(A). In In the

Matter of Trenton Farms Re, LLC v. Missouri Dep't of Natural Resources, the Court of Appeals

provided guidance as to what this regulation requires, which is simply to identify the entity that

will serve the function. 504 S.W.3d 157, 166 (Mo. App. W.D. 2016). Valley Oaks failed in this
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simple task, and the Department failed to ask it to correct the mistake pursuant to 10 CSR 20-

6.300.

In his testimony, Caldwell explained that in his review process, he used the search

function of the Secretary of State's web site to look for the named entity, Country Club Homes,

LLC, and found among the results "Countryclub Homes, LLC." Because this entity was

affiliated with David Ward, the signatory to the application, Caldwell assumed this was the

correct entity and that it was adequately identified. But the law does not allow for such an

assumption. Section 347.020 requires that the name of an LLC "must be distinguishable upon the

records of the secretary from the name of any corporation, limited liability company [or other

registered business entity]." In other words, a difference of one word — or one space —

distinguishes one entity from another. See, Shipley v. Cates, 200 S.W.3d 529, 538 (Mo. banc

2006). The statute further provides that an LLC's name, as set forth in its articles of organization,

"shall be the name under which the limited liability company transacts business in this state

unless [it registers another name as a fictitious name]." In other words, spelling counts.

The entity identified in the application to serve the function of the continuing authority

simply did not exist in the records of the Secretary of State. Caldwell's discovery of a similarly

named entity is of no import, because he did not have the authority to change or make

corrections to the application. The correct course of action would have been to call attention to

the mistake to the applicant or its engineer. See, 10 CSR 20-6.300(2)(E)4. Instead, the

Department granted a permit based on a deficient application. Compounding the error, the permit

issued by the Department on June 15, 2018 was issued in the name of "County Club Homes,

LLC," a name so obviously wrong that none of the parties bothered to submit evidence as to

whether an entity by that name exists in the records of the Secretary of State.
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During the pendency of the case before the AHC, the Department re-issued Permit

MOG010872 to "Valley Oaks Real Estate, LLC" as owner and continuing authority. The AHC

permitted Powell Gardens to amend its complaint to address this change is circumstance. Powell

Gardens argues that the rule authorizing such a transfer requires "an application to transfer

signed by the existing owner and/or continuing authority and the new owner and/or continuing

authority." 10 CSR 20-6.010(11)(A). For the Department, Caldwell testified at the hearing that if

the Department discovers a typographical error, then it has the option of an "internal

modification." Tr. at 145-46. Authority for such a modification may be found in § 644.052.8.

This section refers to "name changes, address changes, or other nonsubstantive changes to the

operating permit," and prescribes a fee. But even assuming that Valley Oaks intended to apply

for the permit in the name of Countryclub Homes, LLC, the change made by the Department is

neither a name change nor nonsubstantive. "Country Club Homes, LLC," a non-existent entity, is

listed as both owner and continuing authority on the Form W application.. The permit issued on

August 9, 2018 was issued to "Valley Oaks Real Estate, LLC," a completely different entity. We

agree with Powell Gardens that this was a purported transfer of the permit, and because no one

can sign for a non-existent entity, the transfer was ineffective. In any case, for the reasons stated

here and below, we have found that the permit was issued unlawfully, and the transfer of a void

instrument to a new owner cannot revive it.

Summary

The AHC recommends that the Missouri Clean Water Commission reverse the

Department's decision to issue Permit No. MOG010872 because the applicant failed to provide

realistic yield goals for the fields it identified for land application of manure in violation of 10

CSR 20-6.300(3)(G)2.A; failed to provide for adequate storage by misapplying the definition of

dry process waste in violation of 10 CSR 20-6.300(1)(A)11 and 10 CSR 20-8.300(5)B.2; failed

19



to provide neighbor notice prior to filing its application in violation of § 640.715 and 10 CSR20-

6.300(3)(C); and failed to identify a continuing authority in violation of 10 CSR 20-6.010(3)(A).

SO RECOMMENDED on October 23, 2018.

Commissioner
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AFFIDAVIT OF ELIZABETH DEICH 

STATE OF MISSOURI ) 
) ss: 

COUNTY OF _JACKSON ) 

COMES NOW Elizabeth Deich, after having been duly sworn, and states as follows: 

1. I am more than eighteen years old and am competent to give the testimony stated 

herein. 

2. I am married to Ryan Deich. We reside together with our children on the property 

located at 1993 U.S. Highway 50, Lone Jack, MO 64070. 

3. Our property is next door to the proposed concentrated animal feeding operation 

known as the Valley Oaks CAFO. We were adversely affected by the Missouri Department of 

Natural Resources' ("MoDNR") decision to issue a Class IB CAFO Permit for that facility, which 

bore permit number MOG010872 (the "Permit"). 

4. As such, Ryan and I filed the appeal captioned In re: Country Club Homes, LLC 

(AHC No. 18-0501) before the Administrative Hearing Commission, challenging MoDNR's 

issuance of the permit. The Administrative Hearing Commission decided that MoDNR issued the 

permit in error. On or about December 10, 2018, the Clean Water Commission adopted the 

Administrative Hearing Commission's proposed findings and revoked the permit. Attorneys at the 

law firm Stinson Leonard Street LLP represented Ryan and I at all times during the above-

described proceedings. 

5. I have personal knowledge of my finances and those of my husband, Ryan Deich. 

At no time, during these proceedings or otherwise, have Ryan and I had a net worth exceeding 

$2,000,000, either separately or as a married couple. 
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FURTHER AFFIANT SA YETH NOT. 

EiiZaeth Deich 

Sworn to before me and subscribed in my presence this 5"#..day of February, 2019. 

My commission expires: 

SUZANNE WIWAMS 
NOl8IY PU611c - N0tarY Seal 

STATE OF MISSOURI 
Jackson County 

Commission# 13448122 
My Commission Expires: 8/22/20 :z. J 
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BEFORE THE 
JAN 0 7 2019

MISSOURI CLEAN WATER COMMISSION Water Protection Program

In The Matter Of:

Country Club Homes, LLC Appeal No. 18-0501

FINAL DECISION

The Missouri Department of Natural Resources issued general operating permit

MOG010872 to Country Club Homes, LLC, for a concentrated animal feeding operation.

Powell Gardens, Inc., Mr. Ryan and Ms. Elizabeth Deich and Mr. Robert M. Chamness Trust

(collectively referred to as Powell Gardens) filed an appeal. The Administrative Hearing

Commission (AHC) heard the appeal on August 27 through 28, 2018, and issued its

recommendations to the Commission on October 23, 2018.

The Commission may 1) adopt the AHC's recommendation; 2) change findings of fact or

conclusions of law; or 3) vacate or modify the recommended decision.' If the Commission either

changes findings of fact or conclusions of law or vacates or modifies the recommended decision,

it must state the specific reason(s) in writing for the change(s).2 Commission hereby adopts the

AHC's recommended decision. This decision is based on the facts and evidence presented to the

Commission pursuant to RSMo 644.026 and its corresponding regulations.

'Section 621.250.3, RSMo Supp. 2006
21'd



WHEREFORE, THE UNDERSIGNED MEMBERS APPROVE THIS ORDER ON

THIS 10th DAY OF DECEMBER, 2018.
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MEMBERS VOTING TO APPROVE THIS FINAL DECISION

Commissioner

Commissioner Commissioner

MEMBER VOTING TO DISAPPROVE THIS FINAL DECISION

Commissioner
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CORE/3506146.0003/150532034.1 

BEFORE THE
ADMINISTRATIVE HEARING COMMISSION 

STATE OF MISSOURI

POWELL GARDENS, INC., et al. 

Petitioners, 

) 
) 
) 
) 

v.  ) 
) 

Case No. 18-0501 

MISSOURI DEPARTMENT OF NATURAL 
RESOURCES, 

Respondent. 

) 
) 
) 
) 

Document 
Number Date Matter ID Type Event Notes Action 

69888 6/27/2018 18-0501 Complaint Complaint Preview document 

69889 6/27/2018 18-0501 PDF Copy 
Motion for stay with Exhibits 
A - G 

Preview document 

69897 6/27/2018 18-0501
Hearing Notice - 
DNR Non-
Applicant 

Hearing Notice - DNR Non-
Applicant 

Preview document 

70044 7/3/2018 18-0501 PDF Copy 
Motion to intervene filed by 
Valley Oaks Real Estate 
and Countryclub 

Preview document 

70045 7/3/2018 18-0501 PDF Copy 
Intervenors' answer to 
petition for appeal 

Preview document 

70075 7/5/2018 18-0501 Order - General 
Order - grant motion to 
intervene 

Preview document 

70362 7/9/2018 18-0501 PDF Copy 
Resp. Exhibit B Supporting 
Documentation 

Preview document 

70363 7/9/2018 18-0501 PDF Copy 
Resp. Exhibit C Comments 
from Neighbor Notice 

Preview document 

70401 7/9/2018 18-0501 PDF Copy 
Intervenors' Suggestions in 
Opposition to Motion for 
Stay 

Preview document 

70446 7/10/2018 18-0501 PDF Copy Resp. Ex. A 
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70447 7/10/2018 18-0501 PDF Copy Resp. Ex. D Preview document 

70448 7/10/2018 18-0501 PDF Copy Resp. Ex. E Preview document 

70449 7/10/2018 18-0501 PDF Copy Resp. Ex. G Preview document 

70450 7/10/2018 18-0501 PDF Copy Resp. Ex. H Preview document 

70451 7/10/2018 18-0501 PDF Copy Resp. Ex. I Preview document 

70452 7/10/2018 18-0501 PDF Copy Resp. Ex. J Preview document 

70512 7/10/2018 18-0501
Briefing 
Schedule 

Briefing schedule on mtn for 
stay 

Preview document 

70843 7/17/2018 18-0501 PDF Copy 
Respondent and 
Intervenor's Proposed 
Decision on Motion for Stay 

Preview document 

70849 7/18/2018 18-0501 PDF Copy 
Certificate of Service filed 
by Respondent 

Preview document 

70850 7/18/2018 18-0501 PDF Copy 
Petitioners' proposed 
findings of fact and 
conclusions of law on 

Preview document 

70919 7/19/2018 18-0501 PDF Copy 
Amended Certificate of 
Service filed by Petitioner 

Preview document 

70984 7/19/2018 18-0501 PDF Copy 
Reply to Petitioner's 
Response to Respondent 
and Intervenor's 

Preview document 

70986 7/19/2018 18-0501 PDF Copy 
Certificate of Service Filed 
by Respondent that Reply 
to Petitioner's 

Preview document 

71031 7/20/2018 18-0501 PDF Copy 
Amended Proposed 
Findings of Fact and 
Conclusions of Law filed by 

Preview document 

71034 7/20/2018 18-0501 PDF Copy 
Motion to Shorten Deadline 
to Respond to Discovery 
Filed 

Preview document 
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71035 7/20/2018 18-0501 PDF Copy Certificate of Service Filed Preview document 

71281 7/26/2018 18-0501 Order Order granting mtn for stay Preview document 

71288 7/27/2018 18-0501 Objection Letter 
Objection Letter to 
Petitioner on mtn to shorten 
deadline to respond 

Preview document 

71338 7/27/2018 18-0501 PDF Copy Certificate of Service Preview document 

71400 7/30/2018 18-0501 PDF Copy 
Petitioner's Response to 
Intervenors' Motion to 
Shorten Deadline to 

Preview document 

71401 7/31/2018 18-0501 PDF Copy 
Consent Motion to Shorten 
Deadline for Intervenors to 
Respond to 

Preview document 

71402 7/31/2018 18-0501 Order - General 
Order granting Intervenors' 
motion to shorten time to 
respond to 

Preview document 

71581 8/2/2018 18-0501 PDF Copy 
Entry of appearance for 
Respondent 

Preview document 

71623 8/3/2018 18-0501 PDF Copy Respondent's Answer Preview document 

71628 8/3/2018 18-0501

Order - Grant 
Motion to File 
Answ. Out of 
Time 

Order - Grant Motion to File 
Answer Out of Time 

Preview document 

71701 8/3/2018 18-0501 PDF Copy 
Respondent's Motion to File 
Answer out of Time 

Preview document 

71731 8/7/2018 18-0501 PDF Copy 
Respondent's Motion to 
Reconsider Stay Order 

Preview document 

71732 8/7/2018 18-0501 PDF Copy 
Petitioner's Certificate of 
Service 

Preview document 
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71739 8/7/2018 18-0501 Objection Letter 
Objection letter to 
Petitioners on mtn to 
reconsider stay order 

Preview document 

71847 8/7/2018 18-0501 PDF Copy 
Intervenor's Motion to 
Reconsider order Granting 
Stay 

Preview document 

71854 8/7/2018 18-0501 PDF Copy 
Intervenor's motion for 
leave to file Amended 
Answer 

Preview document 

71855 8/7/2018 18-0501 PDF Copy 
Intervenor's amended 
answer exhibit 1 

Preview document 

71856 8/7/2018 18-0501 PDF Copy 
Intervenor's Motion for 
Leave, to Dismiss and 
Suggestions in Support 

Preview document 

71888 8/8/2018 18-0501 Objection Letter 
Objection Letter to 
Petitioners on Intervenors' 
mtn to dismiss 

Preview document 

71898 8/7/2018 18-0501 PDF Copy 
Notice of Video Deposition 
with Exhibit A 

Preview document 

71926 8/8/2018 18-0501 Order - General 
Order - Intervenors' 
amended answer is filed 
8/7/18 

Preview document 

72069 8/10/2018 18-0501 Order - General 
Order - Rescheduled 
hearing for two days with 
case no. 18-0498, 

Preview document 

72080 8/10/2018 18-0501 PDF Copy 
Petitioner's Suggestions in 
Opposition to Intervenors 
Motion for 

Preview document 
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72092 8/10/2018 18-0501 PDF Copy 
Petitioners Suggestions in 
Opposition to Response to 
Motions to 

Preview document 

72176 8/13/2018 18-0501 PDF Copy Certificate of Service Preview document 

72194 8/14/2018 18-0501 PDF Copy 
Intervenor's Motion for 
Protective Order 

Preview document 

72200 8/14/2018 18-0501 PDF Copy 
Intervenor's Motion to Hold 
Separate Hearing 

Preview document 

72202 8/14/2018 18-0501 Objection Letter 
Objection letter to Petitioner 
on mtn for protective order 

Preview document 

72206 8/14/2018 18-0501 Objection Letter 
Objection Letter to Pet and 
Resp on mtn to hold 
separate hearings 

Preview document 

72217 8/14/2018 18-0501 Order 
Order on reconsideration of 
stay order 

Preview document 

72218 8/14/2018 18-0501 Order 
Order denying Intervenors' 
mtn to dismiss 

Preview document 

72223 8/14/2018 18-0501 Order 
Order on motion for 
contempt 

Preview document 

72380 8/16/2018 18-0501 PDF Copy 
Petitioner's Suggestions in 
Opposition to Intervenors' 
Mtn to Hold 

Preview document 

72383 8/16/2018 18-0501 PDF Copy 
Petitioner's Response to 
Intervenors' Mtn for PO and 
or Ps' Mtn to 

Preview document 

72384 8/16/2018 18-0501 PDF Copy Powell Exh A Preview document 

72385 8/16/2018 18-0501 PDF Copy Powell Exh B Preview document 

72386 8/16/2018 18-0501 PDF Copy Powell Exh C Preview document 
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72411 8/16/2018 18-0501 PDF Copy 
Interventor's Further 
Suggestion in Sopport of 
Motion for Protective 

Preview document 

72412 8/16/2018 18-0501 PDF Copy exhibit 1 Preview document 

72413 8/16/2018 18-0501 PDF Copy exhibit 2 Preview document 

72428 8/16/2018 18-0501 PDF Copy 
Intervenor's Appeal 
Withdrawal 

Preview document 

72493 8/17/2018 18-0501 PDF Copy Intervenor's affidavit of flick Preview document 

72494 8/17/2018 18-0501 PDF Copy 
Intervenor's affidavit of 
kempker 

Preview document 

72495 8/17/2018 18-0501 PDF Copy 
Intervenor's affidavit of 
kstate 

Preview document 

72496 8/17/2018 18-0501 PDF Copy 
Intervenor's records 
designation 

Preview document 

72510 8/17/2018 18-0501 PDF Copy 
Petitioner's Record 
Designaton for Hearing on 
the Merits 

Preview document 

72576 8/20/2018 18-0501 PDF Copy 
Petitioner's Suggestions in 
Support of the Lone Jack 
Neighbors' 

Preview document 

73116 8/21/2018 18-0501 PDF Copy 
Intervenor's Response to 
Petitioner's Suggestion in 
Support of 

Preview document 

73151 8/22/2018 18-0501 Order 
Order granting leave to 
amend complaints; denying 
motion to 

Preview document 

73186 8/22/2018 18-0501 Order 
Order denying Intervenors' 
motion for protective order 

Preview document 
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73237 8/23/2018 18-0501 PDF Copy 
Petitioner's Certificate of 
Sercive 

Preview document 

73279 8/23/2018 18-0501 PDF Copy 
Certificate of Service filed 
that a copy of Intervenors' 
Countryclub 

Preview document 

73326 8/24/2018 18-0501 PDF Copy Exhibit A Permit Preview document 

73327 8/24/2018 18-0501 PDF Copy Exhibit B Amended Form W Preview document 

73328 8/24/2018 18-0501 PDF Copy Exhibit C Modified Permit Preview document 

73329 8/24/2018 18-0501 PDF Copy 
Powell First Amended 
Petition for Appeal - Copy 

Preview document 

73330 8/24/2018 18-0501 PDF Copy 
Petitioner's Objection to 
Kempker Affidavit 

Preview document 

73331 8/24/2018 18-0501 PDF Copy 
Petitioner's Objection Flick 
Affidavit 

Preview document 

73332 8/24/2018 18-0501 PDF Copy 
Petitioners Objection to 
Tara Markley Affidavit and 
Records 

Preview document 

73336 8/24/2018 18-0501 PDF Copy 
Intervenors' Motion to 
Strike/and Object to 
Portions of the Stay 

Preview document 

73337 8/24/2018 18-0501 PDF Copy 
Intervenors Supplemental 
Record Designation for 
Hearing on the Merits 

Preview document 

73340 8/24/2018 18-0501 PDF Copy 
Motion and Suggestions in 
Support of Motions in 
Limine 

Preview document 
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73345 8/27/2018 18-0501 PDF Copy 
Intervenors' Answer And 
Motion to Strike First 
Amended Petition 

Preview document 

73500 8/29/2018 18-0501 PDF Copy Respondent's Exhibit A Preview document 

73503 8/29/2018 18-0501 PDF Copy Respondent's Exhibit B2 Preview document 

73504 8/29/2018 18-0501 PDF Copy Respondent's Exhibit D Preview document 

73507 8/29/2018 18-0501 PDF Copy Respondent's Exhibit E Preview document 

73508 8/29/2018 18-0501 PDF Copy Respondent's Exhibit F Preview document 

73513 8/29/2018 18-0501 PDF Copy Respondent's Exhibit G Preview document 

73514 8/29/2018 18-0501 PDF Copy Respondent's Exhibit H Preview document 

73517 8/29/2018 18-0501 PDF Copy Respondent's Exhibit I Preview document 

73518 8/29/2018 18-0501 PDF Copy Respondent's Exhibit J Preview document 

73521 8/29/2018 18-0501 PDF Copy Respondent's Exhibit K Preview document 

73523 8/29/2018 18-0501 PDF Copy Respondent's Exhibit P Preview document 

73526 8/29/2018 18-0501 PDF Copy Respondent's Exhibit Q Preview document 

73527 8/29/2018 18-0501 PDF Copy Respondent's Exhibit R Preview document 

73529 8/29/2018 18-0501 PDF Copy Respondent's Exhibit S Preview document 

73532 8/29/2018 18-0501 PDF Copy Respondent's Exhibit T Preview document 

73535 8/29/2018 18-0501 PDF Copy Respondent's Exhibit U Preview document 

73536 8/29/2018 18-0501 PDF Copy Respondent's Exhibit V Preview document 

73539 8/29/2018 18-0501 PDF Copy Respondent's Exhibit W Preview document 

73543 7/9/2018 18-0501 PDF Copy Respondent's Exhibit B Preview document 
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73544 7/6/2018 18-0501 PDF Copy Respondent's Exhibit C Preview document 

73547 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1010 Preview document 

73548 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1009 Preview document 

73551 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1008 Preview document 

73552 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1007 Preview document 

73553 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1006 Preview document 

73557 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1005 Preview document 

73558 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1004B Preview document 

73561 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1004A Preview document 

73563 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1003A Preview document 

73564 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1002B Preview document 

73567 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1002A Preview document 

73568 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1001 Preview document 

73571 8/29/2018 18-0501 PDF Copy Intervenor's Exhibit 1000 Preview document 

73573 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 260 Preview document 

73574 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 252 Preview document 

73576 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 250 Preview document 

73577 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 246 Preview document 

73578 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 238 Preview document 

73579 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 217 Preview document 

73580 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 215 Preview document 

73581 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 213 Preview document 
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73582 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 207 Preview document 

73583 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 208 Preview document 

73584 8/29/2018 18-0501 PDF Copy Petitioner's's Exhibit 202 Preview document 

73981 9/5/2018 18-0501
Briefing 
Schedule 

Briefing Schedule Preview document 

74972 9/21/2018 18-0501 PDF Copy Intervenor's brief Preview document 

74976 9/20/2018 18-0501 PDF Copy Respondent's brief Preview document 

74999 9/21/2018 18-0501 PDF Copy 
Intervenor's certificate of 
service 

Preview document 

75951 10/5/2018 18-0501 PDF Copy 
Petitioner's Proposed 
Recommended Decision 

Preview document 

76129 10/10/2018 18-0501 PDF Copy Intervenors' Amended Brief Preview document 

76130 10/10/2018 18-0501 PDF Copy Respondent's Reply Brief Preview document 

76980 10/23/2018 18-0501 Decision 
Recommended Decision 
issued (e-m) 

Preview document 

77279 10/29/2018 18-0501
Certified to the 
Board 

Certified to the Board Preview document 
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BEFORE THE  
CLEAN WATER COMMISSION 

STATE OF MISSOURI  

IN RE: COUNTRY CLUB HOMES, LLC 
Permit No. MOG010872 

) 
) 
) Case No. 18-0501 
) 

PETITIONERS' SUPPLEMENTAL 
APPLICATION FOR ATTORNEYS' FEES AND EXPENSES 

On February 6, 2019, Petitioners Ryan and Elizabeth Deich ("Petitioners") submitted an 

application for $40,612.50 of attorneys' fees incurred in the above-referenced action.  Today, 

Petitioners submit a supplemental application for an additional $31,302.38 of attorneys' fees and 

expert witness costs incurred in this matter.  This additional figure consists of: (1) $23,727.38 of 

expert witness fees incurred during the underlying appeal; and (2) $7,575.00 of attorneys' fees 

incurred to defend the Clean Water Commission's decision at the Court of Appeals for the 

Western District of Missouri.  Altogether, Petitioners seek $71,914.88 from the Clean Water 

Commission.  Petitioners request that the Clean Water Commission take up this request at its 

earliest opportunity, as directed by the Court of Appeals. 

I. STATEMENT OF ADDITIONAL FACTS

A. Petitioners' expert witnesses were necessary to identify, develop, and prove
that Valley Oaks did not meet the Department's permitting requirements.

1. Petitioners filed the above-referenced appeal on June 27, 2018.  The appeal

challenged the Missouri Department of Natural Resources' ("Department") decision to issue a 

Class IB Concentrated Animal Feeding Operation permit for the facility known as Valley Oaks.   

2. Petitioners alleged that the Department should not have issued the permit because

the entity to which it was issued – "Country Club Homes, LLC" – did not exist.  Petitioners also 
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alleged that the Department erred because, among other reasons, Valley Oaks did not have 

adequate manure storage or a compliant nutrient management plan.  

3. Petitioners relied on two experts to identify, develop, and prove their arguments to

the Administrative Hearing Commission ("AHC"). 

4. Petitioners' first expert, Patrick Splichal of SES, Inc. ("Splichal"), reviewed the

permitting materials, identified deficiencies in the facility's manure storage and nutrient 

management plan, and opined that the permit application did not comply with Department 

regulations. Splichal consulted during the action and testified in person at the July 9, 2018 

hearing on Petitioners' motion to stay the permit and the August 28, 2018 merits hearing. 

5. Splichal, together with consultants working at his direction, worked 132 hours on

this matter.  Splichal's fees and related expenses are $16,468.01.  A true and accurate copy of 

Splichal's invoices are attached hereto and incorporated herein as Exhibit A . 

6. Petitioners' second expert, John M. Sweeten, Ph.D. ("Sweeten"), reviewed the

permitting materials, studied Valley Oaks' facility, and opined as to why the facility's manure 

storage and nutrient management plans were not feasible or in compliance with Department 

regulations.  Sweeten consulted on the action and testified in person at the August 28, 2018 

merits hearing. 

7. Sweeten worked 53 hours on this matter.  Sweeten's fees and related expenses

(e.g., travel, lodging, etc.) are $7,259.37.  A true and accurate copy of Sweeten's invoice is 

attached hereto and incorporated herein as Exhibit B .   

8. Petitioners seek reimbursement of the fees incurred by Splichal and Sweeten,

which together total $23,727.38.  In the opinion and experience of the undersigned counsel, those 

fees are reasonable as compared to prevailing market rates for the kind and quality of services 
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furnished.  Splichal and Sweeten's work was necessary for the successful preparation of 

Petitioners' case.   

B. Petitioners successfully defended the CWC's determination in a proceeding
at the Court of Appeals for the Western District of Missouri.

9. On January 18, 2019, Countryclub Homes, LLC and Valley Oaks Real Estate,

LLC ("Valley Oaks") filed a Petition for Review at the Court of Appeals for the Western District 

of Missouri against the Department and the CWC.  See Countryclub Homes, LLC, et al. v. 

Missouri Dept. of Resources, et al., Case Nos. WD82476 and WD82477.  The petition 

challenged the CWC's decision to revoke the permit and sought an order from the Court of 

Appeals ordering the Department to reinstate the permit. 

10. Both the Department and the CWC chose not to file briefs in the appeals, even

though as respondents they were entitled to do so.  See Exhibit C  (Feb. 20, 2019 Ltr. from S. 

Bligh); and Exhibit D  (May 30, 2019 Letter from T. Duggan).  Because the Department and 

CWC abdicated their duties to defend their decision, Petitioners were forced to intervene and do 

so themselves.   

11. Petitioners filed a motion to intervene on June 6, 2019.  See Exhibit E .  The

motion explained that, because the Department and CWC decided not to participate in the 

briefing, "it is up to the [Petitioners] to defend the decision entered in their favor."  Id. at 2.  The 

Court granted the motion. 

12. Petitioners participated in the appeal by, among other things, filing a response to

Valley Oaks' seventy-five page brief, moving to dismiss, and making oral argument.  Because it 

is voluminous, Petitioners do not attach the relevant briefing here. It is available to the CWC on 

CaseNet.  Petitioners will provide copies to the CWC, if requested.  Had Petitioners not 

participated, Valley Oaks' appeal would have gone unopposed.   
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13. On December 24, 2019, the Court of Appeals entered an order affirming the

CWC's decision to revoke Valley Oaks' permit.  See Exhibit F .  The Court of Appeals found, 

among other things, "that the CWC properly denied the permit on the ground that the permit 

application failed to identify a continuing authority."  Id. at 24.   

14. Valley Oaks did not seek transfer to the Missouri Supreme Court.  On January 15,

2020, the Court of Appeals issued a mandate to the CWC "for a determination of [the Lone Jack 

Neighbors'] entitlement to attorney' fees."  See Exhibit G .   

15. Petitioners demand $7,575.00 of attorneys' fees (calculated at the steeply

discounted statutory rate of $75.00 per hour) that they incurred in the Court of Appeals 

proceeding.  Attached hereto and incorporated herein as Exhibit H  is a spreadsheet itemizing 

those fees.  If the CWC had participated in the briefing and defended its decision to revoke the 

permit, it would not have been necessary for Petitioners to intervene and incur those fees.   

C. Total Attorneys' Fees and Expenses Sought

16. Pursuant to Section 536.087, RSMo, Petitioners demand the following attorneys'

fees and expenses from the CWC: (1) $40,612.50 of attorneys' fees incurred during the AHC and 

CWC proceedings, as supported in Petitioners' February 6, 2019 application for attorneys' fees, 

which is incorporated herein by this reference; (2) $23,727.38 of expert witness fees incurred 

during the AHC and CWC proceeding, as described in this supplemental application; and (3) 

$7,575.00 of attorneys' fees incurred during the Court of Appeals proceeding, as described in this 

supplemental application.  In total, Petitioners demand $71,914.88 from the CWC. 
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II. SUPPLEMENTAL LAW AND ARGUMENT

A. Petitioners are entitled to their expert witness fees.

The work of Petitioners' experts, Splichal and Sweeten, was vital to prevailing in this 

action.  Splichal and Sweeten identified and proved that, among other things, the Department 

should not have issued a permit because Valley Oaks did not have the requisite manure storage 

capacity or a compliant nutrient management plan.  Petitioners are entitled to recover their fees 

from the CWC.  

Section 536.087(1) states: "A party who prevails in an agency proceeding or civil action 

arising therefrom, brought by or against any the state, shall be awarded those reasonable fees and 

expenses incurred by that party in the civil action or agency proceeding, unless the court or 

agency finds that the position of the state was substantially justified or that special circumstances 

make an award unjust." "Reasonable fees and expenses" are defined to include: 

[T]he reasonable expenses of expert witnesses, the reasonable cost of any study,
analysis, engineering report, test, or project which is found by the court or agency
to be necessary for the preparation of the party's case, and reasonable attorney or
agent fees.  The amount of fees awarded as reasonable fees and expenses shall be
based upon prevailing market rates for the kind and quality of the services
furnished, except that no expert witness shall be compensated at a rate in excess
of the highest rate of compensation for expert witnesses paid by the state in the
type of civil action or agency proceeding, and attorney fees shall not be awarded
in excess of seventy-five dollars per hour unless the court determines that a
special factor, such as the limited availability of qualified attorneys for the
proceedings involved, justifies a higher fee.

RSMo. § 536.085(4). 

Splichal and Sweeten's fees and expenses are reasonable.  Their work was necessary for 

the preparation of Petitioners' case.  To the best of the undersigned counsel's knowledge and 

belief, their rates are equal to or lower than the prevailing rates for similar work.  The 

undersigned counsel has practiced in the area of environmental law for approximately 19 years, 
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including as an attorney employed by the Department.  Through that work, the undersigned 

counsel is familiar with the rates charged by similar consultants in Splichal and Sweetens' fields 

of expertise.  See Ex. F. to Feb. 6, 2019 Application, Aff. of A. Davenport.   

B. The Court of Appeals agreed with Petitioners that the Department erred in
issuing the Permit.

Petitioners argued, among other things, that the Department should not have issued the 

permit because "Country Club Homes, LLC" does not exist.  Because Department regulations 

require that CAFO permits be issued to a valid and existing continuing authority, it was error to 

issue a permit to an entity that does not exist.  The Court of Appeals agreed.  See Ex. F.  The 

Court's opinion is further evidence that the Department's decision was not substantially justified.  

III. CONCLUSION

The Court of Appeals has directed the CWC to take up Petitioners' application for

attorneys' fees.  The issue is now ripe for review.  Petitioners demand that the CWC reimburse 

the $71,914.88 they incurred in this matter.   

[Signature page follows.] 
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Respectfully submitted, 

STINSON LLP 

/s/ Aimee D. Davenport 
Charles W. Hatfield, No. 40363 
Aimee D. Davenport, No. 50989 
230 W. McCarty Street 
Jefferson City, Missouri 65101 
Telephone:      573-636-6263 
Facsimile:        573-636-6231 
chuck.hatfield@stinson.com 
aimee.davenport@stinson.com 

Matthew D. Moderson, No. 64035 
1201 Walnut Street, Suite 2900 
Kansas City, Missouri, 64105 
Telephone:      816-842-8600 
Facsimile:        816-691-3495 
matt.moderson@stinson.com 

ATTORNEYS FOR PETITIONERS 

CERTIFICATE OF SERVICE  

The undersigned hereby states that a copy of the foregoing was served upon the Clean 
Water Commission on this 14th day of February, 2020 by sending a copy via U.S. Mail and 
Email to Chris Weiberg and Timothy Dugan. 

A courtesy copy was transmitted to the Missouri Department of Natural resources, care of 
its attorney Joel Reschly.   

/s/ Aimee D. Davenport 
ATTORNEY FOR PETITIONERS 
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July 23, 2018 

Aimee Davenport 
Partner 
Stinson Leonard Street LLP 
230 West McCarty Street 
Jefferson City, MO 65101 

Subject: Invoice for Technical Services Related to Valley Oaks Steak Company  

Dear Ms. Davenport: 

SES, Inc. (SES) is submitting Invoice Number 3865 in the amount of $8,025.60 for providing 
technical services on behalf of Powell Gardens related to the expansion of the Valley Oaks Steak 
Company Concentrated Animal Feeding Operation (CAFO).  Specifically, SES provided 
comments regarding deficiencies in the final CAFO NPDES permit and provided technical input 
for the Motion for Stay and Motion for Appeal of the NPDES permit.  Mr. Patrick Splichal of 
SES provided expert testimony at the Motion for Stay hearing in Jefferson City, Missouri on July 
9, 2018.  This invoice includes hours and other related expenses billed to the project from May 
28 through July 22, 2018. 

Please remit payment of $8,025.60 to: 

SES, Inc. 
6750 Antioch Road, Suite 112 
Merriam, KS 66204 

Our taxpayer ID # is 48-1200547.  If you have any questions about this invoice, please call me at 
(913) 307-0046, ext. 0016.

Sincerely, 

Patrick Splichal 
Vice President 

Enclosure 
Privileged and Confidential, Attorney Work Product, Prepared at the Request of Counsel 

6750 Antioch Road, Suite 112      Merriam, Kansas  66204      Phone: (913) 307-0046      Fax: (913) 307-0059 



Invoice
DATE

7/23/2018

INVOICE #

3865

BILL TO

Stinson Leonard Street LLP
Aimee Davenport
230 W McCarty Street
Jefferson City, MO 65101-1553

SES, Inc.
6750 Antioch Road, Suite 112
Merriam, KS  66204

DUE DATE

8/22/2018

Account # PROJECT

036 Powell Gardens

SES Inc. Tax ID # 48-1200547 Total

ITEM DESCRIPTION QTY AMOUNT

ExCon 009 Expert Consultant 32 3,680.00
Con009 Consultant 29.5 2,655.00
ExTest Expert Testimony 8 1,400.00

Reimb Group
Color copies Color copies 42 10.50
Copying Copying 112 11.20

Aerial Imagery 49.00
Aerial Imagery 22.50
PAS - Meals 23.00
PAS - Personal Mileage 174.40
Total Reimbursable Expenses 290.60

$8,025.60



September 4, 2018 

Aimee Davenport 
Partner 
Stinson Leonard Street LLP 
230 West McCarty Street 
Jefferson City, MO 65101 

Subject: Invoice for Technical Services Related to Valley Oaks Steak Company  

Dear Ms. Davenport: 

SES, Inc. (SES) is submitting Invoice Number 3878 in the amount of $8,442.41 for providing 
technical services on behalf of Powell Gardens related to the expansion of the Valley Oaks Steak 
Company Concentrated Animal Feeding Operation (CAFO).  Specifically, SES provided 
comments regarding deficiencies in the final CAFO NPDES permit, provided comments on the 
Intervenor’s Findings of Fact and Conclusions on the Motion to Stay, reviewed additional 
documents in preparation for the Motion for Appeal, and provided technical input for the Motion 
for Appeal of the NPDES permit.  Mr. Patrick Splichal of SES provided expert testimony at the 
Motion for Appeal hearing in Jefferson City, Missouri on August 27 and 28, 2018.  This invoice 
includes hours and other related expenses billed to the project from July 23 – September 2, 2018. 

Please remit payment of $8,442.41 to: 

SES, Inc. 
6750 Antioch Road, Suite 112 
Merriam, KS 66204 

Our taxpayer ID # is 48-1200547.  If you have any questions about this invoice, please call me at 
(913) 307-0046, ext. 0016.

Sincerely, 

Patrick Splichal 
Vice President 

Enclosure 
Privileged and Confidential, Attorney Work Product, Prepared at the Request of Counsel 

6750 Antioch Road, Suite 112      Merriam, Kansas  66204      Phone: (913) 307-0046      Fax: (913) 307-0059 



Invoice
DATE

9/4/2018

INVOICE #

3878

BILL TO

Stinson Leonard Street LLP
Aimee Davenport
230 W McCarty Street
Jefferson City, MO 65101-1553

SES, Inc.
6750 Antioch Road, Suite 112
Merriam, KS  66204

DUE DATE

10/4/2018

Account # PROJECT

036 Powell Gardens

SES Inc. Tax ID # 48-1200547 Total

ITEM DESCRIPTION QTY AMOUNT

Con009 Consultant 17.5 1,575.00
ExCon 009 Expert Consultant 25 2,875.00
ExTest Expert Testimony 20 3,500.00

Reimb Group
Aerial Imagery-Monthly Fee (June) 49.00
Aerial Imagery-Monthly Fee (July) 49.00
PAS - Lodging 220.01
PAS - Personal Car Mileage 174.40
Total Reimbursable Expenses 492.41

$8,442.41
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CONSULTING STATEMENT

TO:

Ms. Aimee D. Davenport, Attorney

e-mail: aimee.davenport@stinson.com

Stinson Leonard Street LIP

230 West McCarty Street

Jefferson City, MO 65101

Phone: Main 573-636-6263

Direct 573-556-3606

Date: 08/31/18 From: 

John M. Sweeten, PhD, P.E.

Mailing: P. 0. Box 828

Physical location: 606 East Austin St.

Rocksprings, TX 78880

Phone: 806/679-5008

e-mail: jsweeten2016@gmail.com

Re: Powell Gardens v. Valley Oaks Steak Co., Lone Jack, MO

Dear Ms. Davenport:

I appreciated the opportunity to work with you in connection with the MDNR hearing in Jefferson

City. Following is my statement for August, 2018 reflecting my involvement in the subject case:

A. FEES FOR PROFESSIONAL SERVICES:

Date: Activity:

8/1/18

8/3/18

8/3-8/9/18

8/12/18

8/13/18

8/15-16/18

Billed hours:

Reviewed Stay Order sent by Stinson, in re: Powell Gardens vs. MDNR; 0.5

Participated in call from Ms. Aimee Davenport, attorney, in reference

to case updates and priority information. 0.25

Drafted spreadsheets to calculate manure loading & analysis for Valley Oaks

feedlot so as to present current & permitted cattle numbers, using both

MWPS-18 (1985) & ASABE D384.2 (2005) standard reference values. 4.5

Reviewed Valley Oaks CAFO operating permit application, Form W, Part 3;

Including findings for manure production, bedding requirement & storage. 1.0

Ordered copy of MWPS-18 (2004) publication from Midwest Plan Service. 0.25

Worked on refined calculated values for manure production spreadsheet

1



and storage requirements. 2.5

8/17/18 Searched for wind direction frequency data using U. of MO Climate Center

Webpage. 1.5

8/19/18 Preliminary outline of potential key points of testimony; & refined manure

production estimates in spreadsheets with adjusted moisture contents. 3.0

8/20/18 Typed updated outline of potential key points of testimony, focusing on

manure production, bedding requirements, & moisture adjustments. 3.0

8/21/18 Searched NOAA/NWS websites for wind direction frequency/wind rose data,

Including electronic consultation with the MO State Climatologist. Read

applicable sections of MWPS-18 (2004) publication "Manure Characteristics".

Added more details to potential points of testimony. 3.0

8/22/18 Telephone discussion of potential testimony with Ms. Aimee Davenport.

Library research to locate & print wind rose charts for weather stations in

proximity to Valley Oaks operation. Sent first-draft potential points to

Stinson law firm. Added spreadsheet to calculate manure load analysis using

MWPS-18 (2004) publication. 3.5

8/23/18 Prepared for & participated in conference call involving Ms. Davenport & other

experts or attorneys. 4.0

8/24-8/25 Made refinements in planned testimony and underlying

data/information, including adjustments in calculations and presentation. 3.0

8/26/18 Traveled by private auto to San Antonio for overnight lodging near Airport. 2.5

8/27/18 Traveled by commercial airlines from SAT airport to Kansas City KCI. Drove

rental car to Valley Oaks feedlot and Powell Gardens to observe layouts.

Continued driving to Jefferson City MO for meeting with legal team and another

expert witness. Using outputs from team meeting, made adjustments to certain

calculations and points of testimony. 9.0

2



8/28/18 Team meeting, reviewed questions, and made further requested adjustments

to calculations & testimony . Attended afternoon portion of public hearing on

Valley Oaks operating permit and planned feedlot expansion. Testified as

expert witness in MDNR permit hearing, including Q/A.

8/29/18 Return travel by rental car to KCI. Boarded flight to Denver for travel on to

another duty station.

8.0

4.0

AUGUST 2018 Subtotal, hrs.= 53.5

Rate, $/hr 125.00 

SUBTOTAL, Professional Fees = $ 6,687.50

B. DIRECT COSTS: 

8/13/18 Ordered publication MWPS-18 (2004) from Midwest Plan Service; invoiced. $12.25

8/24/18 Gilmer Memorial Library, Rocksprings—printed & copied case materials from

internet. $3.45

8/25/18 Traveled in personal vehicle, from Rocksprings to San Antonio Airport, for

overnight lodging. 138 miles @$0.535 mile. 73.83

8/25/18 Meal in route to SAT Airport. 6.86

8/25-8/26 Hotel, Holiday Inn, San Antonio airport, in preparation for next day's flight. 109.80

8/26/18 Commercial airfare, SAT airport to KCl; billed to personal credit card. Total RT

airfare=379.10, of which 50% was refunded to credit card after cancelling return

flight to San Antonio, due to change of travel plans. 189.55

8/26-8/28 Enterprise Rent a Car, Kansas City airport. 2-days. 81.80

8/28/18 Gasoline, Rental car, KCI airport location. 26.21

8/26/18 Meals, enroute fromSAT — HOU- KCI to Jefferson City. (2.71+18.94+2.72)= 24.37

8/27/18 Double Tree Hotel at Jefferson City, (one meal charged to room); direct

billed to Stinson Law Firm. N/C

8/28/18 Meals, return trip from Jefferson City to KCl Airport. (3.18+10.57=) 13.75

3



8/26-8/28 Airport parking, San Antonio Airport. 2.5 days @ 12.00 30.00

SUBTOTAL, DIRECT OUT-OF-POCKET COST........ ....... ........................... $571.87

C. GRAND TOTAL, This Billing Period, NOW DUE AND PAYABLE $ 7,259.37 

Thanks for engaaaaging me in this case. Please remit directly to me as soon as possible.

Sincerely,

ohn M. Sweeten, PhD, P.E.

4
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ATTORNEY GENERAL OF MISSOURI

ERIC SCHMITT 

Broadway Building
P.O. Box 899 

Jefferson City, MO 65102
Phone: (573) 751-3321 
Fax: (573) 751-0774 

www.ago.mo.gov 

May 30, 2019 

 

Susan C. Sonnenberg 
Clerk of the Court 
Missouri Court of Appeals, Western District
1300 Oak Street 
Kansas City, MO 64106 
 

RE: Countryclub Homes v. MDNR, et al.; Case Nos. WD82476 and 
WD82477 

Dear Ms. Sonnenberg, 

 On January 18, 2018, Appellants, Countryclub Homes, LLC and Valley 
Oaks Real Estate, LLC filed their Petitions for Judicial Review on the above 
cases.  The Missouri Clean Water Commission was the administrative 
tribunal that rendered the decision that is subject to judicial review.  The 
Commission was not a party in the agency proceedings and therefore will not 
be filing briefs in these cases.   

 If you have any questions regarding this matter, please do not hesitate 
to contact me.   
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F APPEALS - M
ay 30, 2019 - 10:02 AM



Sincerely, 

ERIC S. SCHMITT 
Attorney General 
 
/s/ Timothy P. Duggan
Timothy P. Duggan 
Assistant Attorney General
P.O. Box 899 
Jefferson City, MO 65102-0899
Phone: 573-751-9802 
Telefax: 573-751-5660 
tim.duggan@ago.mo.gov

c: Counsel of Record via the Court’s e-notification system 
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BEFORE THE MISSOURI COURT OF APPEALS 

WESTERN DISTRICT 

COUNTRYCLUB HOMES, LLC, ) 
VALLEY OAKS REAL ESTATE, LLC, ) 

) 
PETITIONERS, ) 

) 
v. ) Case No. WD82477 

) 
MISSOURI DEPARTMENT OF ) 
NATURAL RESOURCES, et al. ) 

) 
RESPONDENTS. ) 

MOTION TO BE PARTIES TO APPEAL 

Powell Gardens, Inc., Elizabeth and Ryan Deich, and the Robert M. Chamness 

Trust (collectively, the “Powell Parties”) respectfully request to be officially designated as 

respondents to this case. In support of this motion, the Powell Parties state: 

1. This appeal and appeal WD82476 arise out of related administrative appeals

concerning the Department of Natural Resources’ issuance of CAFO Permit MOG010872. 

2. The Powell Parties filed Administrative Hearing Commission Appeal No.

18-0501. At the conclusion of that appeal, Respondent Missouri Clean Water Commission

denied the permit. Appellants challenge that ruling in this Court. 

3. Despite being referenced in Appellants’ Petition for Judicial Review as

parties challenging Permit MOG010872, Appellants did not designate the Powell Parties 

as Respondents. 

4. Previously, on March 27, 2019, this Court sustained the Powell Parties’

Motion to be Added as Parties to Appeal in Case No. WD82476. The Powell Parties 

Electronically Filed - W
ESTERN DISTRICT CT O

F APPEALS - June 06, 2019 - 08:09 AM
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inadvertently included Case No. WD82476 in their motion instead of Case No. WD82477, 

which arises from the administrative appeal they originally filed. 

5. As the underlying record shows, the Powell Parties have an interest relating

to the subject matter of this action, and their interest is so situated that the disposition of 

this action may, as a practical matter, impair or impede their ability to protect that interest, 

and their interest is not adequately represented by the existing parties to this action.  

6. Indeed, Respondents Department of Natural Resources and the Clean Water

Commission have advised the Court in both this case and WD82476 that they do not 

intend to file any briefs. As a result, it is up to the Powell Parties to defend the decision 

entered in their favor. 

WHEREFORE, Powell Gardens, Inc., Elizabeth and Ryan Deich, and the Robert 

M. Chamness Trust respectfully request the Court grant this motion and designate them as

Respondents in this case, and for such other relief as the Court deems just and proper. 

Respectfully submitted, 

STINSON LLP 

By: /s/ Charles W. Hatfield 
Charles W. Hatfield No. 40363 
Aimee D. Davenport No. 50989 
230 W. McCarty Street 
Jefferson City, Missouri 65101 
Telephone:      573-636-6263 
Facsimile:        573-636-6231 
chuck.hatfield@stinson.com 
aimee.davenport@stinson.com 

-and-

Electronically Filed - W
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Matthew D. Moderson No. 64035 
Brett A. Shanks No. 67749 
1201 Walnut Street, Suite 2900 
Kansas City, Missouri, 64106 
Telephone: 816-691-2736 
Facsimile: 816-412-8123 
matt.moderson@stinson.com 
brett.shanks@stinson.com  

ATTORNEYS FOR POWELL PARTIES 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing was filed via the Court's electronic filing system 

on the 5th day of June 2019, which thereafter served a copy on all counsel of record.   

/s/ Charles W. Hatfield 
ATTORNEY FOR POWELL PARTIES

Electronically Filed - W
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In the Missouri Court of Appeals 
Western District  

 
COUNTRYCLUB HOMES, LLC and 
VALLEY OAKS REAL ESTATE, LLC, 

Appellants, 
v. 
 
MISSOURI DEPARTMENT OF 
NATURAL RESOURCES, MISSOURI 
CLEAN WATER COMMISSION, LONE
JACK NEIGHBORS FOR 
RESPONSIBLE AGRICULTURE, 
POWELL GARDENS, INC., 
ELIZABETH DEICH, RYAN DEICH and
THE ROBERT M. CHAMNESS TRUST,
COLLECTIVELY KNOWN AS THE 
POWELL PARTIES, 

Respondents.

) 
) 
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 

WD82476 
Consolidated with WD82477
 
 
FILED: December 24, 2019

 
APPEAL FROM THE CLEAN WATER COMMISSION

 
BEFORE DIVISION FOUR: KAREN KING MITCHELL, CHIEF JUDGE, PRESIDING,

LISA WHITE HARDWICK AND CYNTHIA L. MARTIN, JUDGES  
 

Countryclub Homes, LLC and Valley Oaks Real Estate, LLC (collectively, “Valley 

Oaks”) appeal from the decisions of the Clean Water Commission (“CWC”) in two cases

to deny Valley Oaks’s permit application for a concentrated animal feeding operation 

(“CAFO”) in Johnson County.  In case number WD82476 (“Lone Jack case”), the entity

opposing the permit was Lone Jack Neighbors for Responsible Agriculture, LLC (“Lone

Jack”).  In case number WD82477 (“Powell case”), the entities opposing the permit 
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were Powell Gardens, Inc., Ryan Deich, Elizabeth Deich, and the Robert M. Chamness 

Trust (collectively, “Powell”).  

In both appeals, Valley Oaks alleges the same four procedural errors in the

CWC’s decisions to deny its permit application:  (1) Lone Jack and Powell lacked 

standing to challenge the permitting decision of the Department of Natural Resources 

(“DNR”); (2) the CWC’s written decisions were untimely; (3) the CWC issued its 

decisions without reviewing all of the record; and (4) the CWC’s decisions were not 

approved by four commissioners because the approvals of two commissioners were 

void.  Also in both appeals, Valley Oaks contends the CWC erred in denying its permit

on the grounds that its application failed to identify a continuing authority and that Valley

Oaks failed to provide neighbor notice prior to filing its application for the CAFO.  Lastly,

in its appeal of the decision in the Powell case, Valley Oaks asserts the CWC erred in 

denying its permit on the additional grounds that Valley Oaks failed to provide realistic

yield goals for the fields it identified for land application of manure and that Valley Oaks 

failed to provide for adequate manure storage.  

We consolidated the two cases for appeal.  For reasons explained herein, we

find no error and affirm the CWC’s decisions in both cases to deny Valley Oaks’s permit 

application.  We remand the cause to the CWC for a determination of Lone Jack’s 

entitlement to attorneys’ fees.   

FACTUAL AND PROCEDURAL HISTORY

On December 19, 2017, David Ward submitted an application to the DNR for a 

proposed Class IB CAFO, comprised of approximately 6,999 head of cattle, to be 

located on property in Johnson County.  Ward filed the CAFO permit application in the
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name of “Country Club Homes LLC.”  “Country Club Homes LLC” was listed on the 

application as both the owner and the continuing authority that was to be responsible for 

the operation, maintenance, and modernization of the facility to which the permit was 

issued, as required by 10 CSR 20-6.010(3)(A).1  Ward, however, is the sole member of

an entity named “Countryclub Homes, LLC,” and not an entity named “Country Club 

Homes LLC.”             

 The permit application was reviewed by DNR employee Greg Caldwell, who

determined that the application met all statutory and regulatory requirements.  On June

15, 2018, the DNR issued a Class IB CAFO permit to “County [sic] Club Homes, LLC.” 

Shortly thereafter, Ward applied to the DNR for a transfer of the ownership of the CAFO

permit to “Valley Oaks Real Estate, LLC.”  Ward signed the transfer application as both 

the previous owner and the new owner.  In August 2018, the DNR transferred 

ownership of the CAFO permit to Valley Oaks Real Estate, LLC. 

 Meanwhile, Lone Jack appealed the DNR’s issuance of the permit by filing a

complaint in the Administrative Hearing Commission (“AHC”) on June 25, 2018.  Lone

Jack later filed two amended complaints.  In its second amended complaint, Lone Jack 

alleged that its organization, members, and supporters reside in the immediate vicinity 

of the location of Valley Oaks’s CAFO and the fields where manure from its operations

will be spread, and they are adversely affected and aggrieved by the issuance of the 

permit and the operation of the CAFO.  Lone Jack challenged the issuance of the permit 

on eight grounds.   

1 All regulatory references are to the Missouri Code of State Regulations (2016).   
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Two days later, on June 27, 2018, Powell also filed a complaint in the AHC 

appealing the DNR’s issuance of the permit.  Powell later filed an amended complaint,

in which it alleged that Powell Gardens, Inc., is Kansas City’s botanical garden and 

cultivates more than 20,000 species of plants and attracts more than 100,000 visitors 

each year.  Powell Gardens, Inc., is less than three miles from the Valley Oaks facility. 

Powell further alleged that the Deichs, whose property is held by the Robert M. 

Chamness Trust, live 1,900 feet from the Valley Oaks facility on a historic Missouri

Century Farm.  Powell alleged that, due to the high animal population density, on-site

slaughterhouse, unique CAFO design, and minimal owned-acreage for nutrient 

management, Valley Oaks’s operation was unusual and unproven and would have

impacts on water quality and the environment that the DNR has not sufficiently 

quantified.  Powell asserted that the DNR erred in issuing Valley Oaks a permit to

operate the facility without sufficiently considering these issues.  Powell challenged the

issuance of the permit on six grounds. 

Valley Oaks intervened in the appeals.  The AHC held a consolidated evidentiary

hearing for the two appeals on August 27-28, 2018.  The AHC issued decisions in both 

cases on October 23, 2018, recommending that the CWC reverse the DNR’s decision to

issue the permit.  In both decisions, the AHC found that denial of the permit was 

appropriate on the grounds that Valley Oaks failed to identify a continuing authority, in 

violation of 10 CSR 20-6.010(3)(A), and failed to provide neighbor notice prior to filing 

its application, in violation of § 640.715, RSMo 2016,2 and 10 CSR 20-6.300(3)(C).  In

the Powell case, the AHC found that denial of the permit was appropriate on two 

                                            
2 All statutory references are to the Revised Statutes of Missouri 2016.  
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additional grounds that only Powell raised.  These two grounds were that Valley Oaks 

failed to provide realistic yield goals for the fields it identified for land application of 

manure, in violation of 10 CSR 20-6.300(3)(G)2.A, and that Valley Oaks failed to 

provide for adequate manure storage, in violation of 10 CSR 20-6.300(1)(A)11 and 10

CSR 20-8.300(5)(B)2.  

As required by the administrative review procedures, the AHC forwarded the

administrative record to the CWC for final decision.  The record was comprised of the

AHC proceedings in the appeals of the Lone Jack and Powell cases but did not include

the proposed recommended findings that the parties had submitted to the AHC.  On 

December 10, 2018, the CWC heard oral arguments on both appeals during a single 

hearing and ultimately voted 4-1 in both cases to adopt the AHC’s recommended 

decisions.  The CWC issued its final written decisions in the cases on January 7, 2019. 

Valley Oaks appeals both decisions, and we consolidated the appeals.3      

STANDARD OF REVIEW 

Pursuant to Section 644.051.6, the CWC’s decisions are subject to appellate

review pursuant to Chapter 536 of the Administrative Procedure Act.  In re Trenton 

Farms RE, LLC v. Mo. Dep’t of Nat. Res., 504 S.W.3d 157, 160 (Mo. App. 2016).  Our 

review is limited to determining whether the CWC’s action:  (1) violates a constitutional 

provision; (2) exceeds the CWC’s statutory authority or jurisdiction; (3) is unsupported 

by competent and substantial evidence upon the whole record; (4) is unauthorized by 

law; (5) is made upon unlawful procedure or without a fair trial; (6) is arbitrary, 

capricious, or unreasonable; or (7) involves an abuse of discretion. § 536.140.2. 

                                            
3 In their respective cases, Lone Jack and Powell filed motions to dismiss Valley Oaks’s appeal. We deny 
those motions.   
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We defer to the CWC’s findings of fact so long as they are supported by 

competent and substantial evidence.  Trenton Farms, 504 S.W.3d at 160.  We review

questions of law de novo.  Id.  The CWC’s decision “is presumed valid, and the burden

is on the party attacking it to overcome that presumption.”  Wagner v. Mo. State Bd. of 

Nursing, 570 S.W.3d 147, 152 (Mo. App. 2019) (citation omitted).           

ANALYSIS 

Point I – Standing 

In Point I, Valley Oaks asserts that Sections 644.051 and 640.013 allow only 

permit applicants or potential permit applicants to appeal adverse decisions made by

the Director of the DNR (“the Director”), and that Lone Jack and Powell are not included

in either class.  Therefore, Valley Oaks contends the CWC erred in denying its permit 

because Lone Jack and Powell lacked standing to appeal from the Director’s decision. 

Standing is a question of law subject to our de novo review.  Manzara v. State, 

343 S.W.3d 656, 659 (Mo. banc 2011).  “Standing is a necessary component of a 

justiciable case that must be shown to be present prior to adjudication on the merits.”  

Schweich v. Nixon, 408 S.W.3d 769, 774 (Mo. banc 2013) (citation omitted).  “Reduced

to its essence, standing roughly means that the parties seeking relief must have some 

personal interest at stake in the dispute, even if that interest is attenuated, slight or 

remote.”  St. Louis Ass’n of Realtors v. City of Ferguson, 354 S.W.3d 620, 622-23 (Mo. 

banc 2011) (citation omitted). 

“Not every person who files a protest and is given an opportunity to be heard by

an administrative agency has a right to appeal from the decision of the agency[.]”  Mo. 

Nat’l Educ. Ass’n v. Mo. State Bd. of Educ., 34 S.W.3d 266, 276 (Mo. App. 2000).  
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Instead, a party attempting to successfully assert standing must have a legally

protectable interest.  St. Louis Ass’n, 354 S.W.3d at 623.  “A legally protectable interest 

exists only if the [party] is affected directly and adversely by the challenged action or if 

the [party]’s interest is conferred statutorily.”  Id.  

The General Assembly, in recognizing the necessity of state action to retain

control of its water pollution control programs after Congress made amendments to the

Federal Water Pollution Control Act in 1972, enacted the “Missouri Clean Water Law,”4

which created, inter alia, an elaborate permitting scheme for persons5 seeking to 

discharge water contaminants.  Under this scheme, the permitting of CAFOs, in the first

instance, falls to the Director.  See 10 CSR 20-6.300(E); see also § 640.715.  At issue 

in this point is who has standing to appeal from the Director’s decision.   

Section 640.010.1 provides, in pertinent part, that the Director “shall faithfully

cause to be executed all policies established by the boards and commissions assigned

to the department, be subject to their decisions as to all substantive and procedural 

rules and his or her decisions shall be subject to appeal as provided by law.”  

(Emphasis added).  Valley Oaks asserts that this version of Section 640.010.1 limits 

standing to appeal the Director’s decision to only a narrow class of persons.  In support 

of this contention, Valley Oaks argues that a previous version of Section 640.010 stated

that “affected parties” had the right to appeal and that, by amending the section to state 

4 Sections 644.006, et seq. 
 
5 As used in the Missouri Clean Water Law, the term “person” means “any individual, partnership, 
copartnership, firm, company, public or private corporation, association, joint stock company, trust, estate, 
political subdivision, or any agency, board, department, or bureau of the state or federal government, or 
any other legal entity whatever which is recognized by law as the subject of rights and duties[.]” § 
644.016(15). 
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that appeals may be taken “as provided by law[,]” the legislature signaled its intention to 

limit the ability to appeal to those persons explicitly contemplated by statute.  Valley 

Oaks then contends that, by enacting Section 644.051.6, the legislature intended the

AHC to take appeals only from permit applicants and potential applicants.  Section 

644.051.6 states, in pertinent part:  

The director shall promptly notify the applicant in writing of his or 
her action and if the permit is denied state the reasons for such denial. As
provided by sections 621.250 and 640.013, the applicant may appeal to 
the administrative hearing commission from the denial of a permit or from 
any condition in any permit by filing a petition with the administrative 
hearing commission within thirty days of the notice of denial or issuance of
the permit. After a final action is taken on a new or reissued general 
permit, a potential applicant for the general permit who can demonstrate 
that he or she is or may be adversely affected by any permit term or 
condition may appeal the terms and conditions of the general permit within
thirty days of the department's issuance of the general permit. 

 
Valley Oaks’s contention that Sections 640.010.1 and 644.051.6 limit the right to appeal 

to permit applicants or potential applicants is wrong for several reasons.   

In 2005, the legislature transferred the authority to hear all contested case

administrative appeals granted in Chapter 640 and the Missouri Clean Water Law to the

AHC.  See 621.250.1; see also Valley Park Props., LLC v. Mo. Dept. of Nat. Res., 580 

S.W.3d 607, 616 (Mo. App. 2019).  Section 621.250.2 states, in pertinent part, that: 

Except as otherwise provided by law, any person or entity who is a 
party to, or who is aggrieved or adversely affected by, any finding, order, 
decision, or assessment for which the authority to hear appeals was 
transferred to the administrative hearing commission in subsection 1 of 
this section may file a notice of appeal with the administrative hearing 
commission within thirty days after any such finding, order, decision, or
assessment is placed in the United States mail or within thirty days of any
such finding, order, decision, or assessment being delivered, whichever is
earlier. 

(Emphasis added).  
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At no point in its brief does Valley Oaks assert that Lone Jack and Powell were 

not adversely affected by the issuance of a permit to Valley Oaks.  Instead, Valley Oaks

argues that, despite the legislature’s clear expression of intent in Section 621.250.2 to 

allow “any person or entity who is a party to, or who is aggrieved or adversely affected

by” a decision of the Director to appeal, Lone Jack and Powell do not have standing to

appeal because Section 644.051.6 provides that a narrower class of persons or entities 

– only applicants or potential applicants — may take appeals from the Director’s 

decision.  This argument, however, has already been specifically rejected by our

Supreme Court in Missouri Coalition for the Environment v. Herrmann, 142 S.W.3d 700, 

702 (Mo. banc 2004).  

In Herrmann, the Court stated that “Section 644.051.6 does not limit the right of 

appeal to the [CWC] solely to those denied a permit[.]”  Id.  Nevertheless, Valley Oaks

argues that, after Herrmann, the legislature’s amendment of Section 640.010 to remove

language that granted “affected parties” the right to appeal signaled the legislature’s 

repudiation of the Court’s holding in Herrmann.  Valley Oaks misunderstands the effect 

of the amendment.  While the legislature has amended Sections 644.010.1 and 

644.051.6 since the Supreme Court’s decision in Herrmann, it has neither implicitly nor 

explicitly abrogated that opinion.6   Further, the Herrmann Court did not base its 

decision on the then-in-force language of Section 640.010.1 or predicate its holding on

any language that has since been amended.  See 142 S.W.3d at 702.  The Court 

merely mentioned that Section 640.010.1 provides that the Director’s decisions are 

subject to appeal before it held that Section 644.051.6 did not limit the right to appeal 

                                            
6 See, e.g., § 287.020.10, wherein the Legislature specified that amendments to the Workers’ 
Compensation Law were intended to “reject and abrogate earlier case law interpretations.”   
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the decisions of the Director to any exclusive class. See id. Put another way, the Court 

did not state that it was ruling as it did because of any particular language in Section 

640.010.1.  See id.  Therefore, Herrmann still binds this court.  See MO. CONST. art V, §

2.  The CWC did not err in holding that Lone Jack and Powell had standing to appeal 

the Director’s decision.  Point I is denied. 

Point II – Failure to Issue Decision Within 180 Days
 
 In Point II, Valley Oaks contends the CWC exceeded its statutory authority by

failing to issue its decision within the statutorily-prescribed time period.  Valley Oaks 

argues that the failure to comply with the statute’s deadline rendered the CWC’s 

decision null and void and, therefore, the DNR’s decision to issue the permit should be

allowed to stand.  

As set forth in Section 621.250.2, any party aggrieved by the DNR’s decision

appeals to the AHC. The AHC is authorized to hold a hearing and send a recommended

decision to the CWC along with the record.  § 621.250.2-3.  The CWC’s final decision 

“shall be issued” within 180 days of the date the notice of appeal to the AHC was filed. 

§ 621.250.3.  The date by which the CWC is required to issue its final decision “may be

extended at the sole discretion of the permittee as either petitioner or intervenor in the 

appeal.”  Id.      

 Here, after the DNR issued the permit to Valley Oaks, Lone Jack filed its notice

of appeal to the AHC on June 25, 2018, while Powell filed its notice of appeal on June

27, 2018.  The AHC held hearings and made recommended decisions in both cases, 

which it then transmitted along with the record to the CWC.  Pursuant to Section 

621.250.3, the CWC’s final decision in the Lone Jack case was due on December 22, 
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2018, and the CWC’s final decision in the Powell case was due on December 24, 2018.  

The permittee, Valley Oaks, did not extend the time period beyond these dates.  On 

December 10, 2018, all parties were present when the CWC voted 4-1 to deny the 

permit; however, the CWC did not issue its final decision in both cases until January 7, 

2019.  Valley Oaks argues that, because Section 621.250.3 states that the CWC’s 

decision “shall be issued” within 180 days of the date the notice of appeal to the AHC

was filed, the issuance of the decisions within that time period was mandatory and, 

consequently, the CWC’s untimely decisions reversing the DNR’s decision to issue the

permit were null and void.   

Our Supreme Court has explained that, when the legislature uses the word 

“shall” in a statute, the issue “is not whether ‘shall’ means ‘shall’ but what sanction (if 

any) the legislature intended to apply” when the required act is not done.  Frye v. Levy,

440 S.W.3d 405, 408 (Mo. banc 2014).  If the legislature has imposed a sanction or 

otherwise indicated a consequence for noncompliance, then the statute is a mandatory

statute, and courts will enforce the intended sanction or consequence for 

noncompliance.  Id.  If, however, the legislature has not approved a sanction or has not 

otherwise indicated a consequence for noncompliance, then the statute is a directory 

statute.  Id.  A directory statute’s “terms are limited to what is required to be done,” and

courts will not create a sanction or consequence for noncompliance where the 

legislature has not expressed an intent for such sanction or consequence.  Id. at 409

(quoting Hudgins v. Mooresville Consol. Sch. Dist., 278 S.W. 769, 770 (Mo. 1925)).7 

                                            
7 The Court in Frye explained in detail the difference in the language of mandatory and directory statutes: 

 Two examples of when a statute that imposes an obligation will be construed to be 
“mandatory” are:  (a) if the statute explicitly provides what the consequence of non-
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The determination as to whether a statute is mandatory or directory turns on the 

language the legislature has chosen.  Id. at 410.  Section 621.250.3 imposes an 

obligation on the CWC to issue its final decision within 180 days of the date the notice of 

appeal to the AHC is filed.  It does not, however, explicitly provide that the CWC may 

issue its decision only within that 180 days, nor does it explicitly provide that the CWC

lacks the authority to issue a decision after the 180th day.  “In the absence of such 

legislative intent, courts have no authority to impose such a sanction on their own.” Id.

 The Court in Frye recognized that, while “[t]he lack of statutory approval for a 

sanction in the event of non-compliance with a statutory obligation, or the lack of any

language permitting only acts that are in compliance with that obligation, is an important 

factor” in distinguishing between mandatory and directory statutes, other factors may be

considered.  Id.  Indeed, the Court noted that, “[u]ltimately, whether a statute is 

mandatory or directory is a ‘function of context and legislative intent.’”  Id. at 410-11

(quoting Bauer v. Transitional Sch. Dist. of City of St. Louis, 111 S.W.3d 405, 408 (Mo. 

banc 2003)).   

compliance will be (e.g., that any act performed after the stated deadline or in a manner 
different than the required method will be void or ineffective); and (b) if the statute explicitly
provides that the required action can be taken only before the stated deadline or can be
performed only in the stated manner.  See, e.g., [West v.]Ross, 53 Mo. [350], 354 [(Mo.
1873)] (“the legislature has not only by the statute directed what shall be done, but has also
declared what consequence shall follow disobedience”); Greene v. Holt, 76 Mo. 677, 680
(1882) (“Negative words are imperative.”) (citing Sedgwick [on Stat. Const.], at 316, 320,
and 325).   On the other hand, if a statute imposes an obligation and does not explicitly allow
only compliant actions (or explicitly declare non-compliant actions void or ineffective), the
statute likely is “directory” and courts are not free to create and impose a sanction that the
legislature did not approve. 

440 S.W.3d at 410. 
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Valley Oaks argues that, despite the lack of an explicit sanction or of language

allowing only compliant acts, the context of the statute indicates that Section 

621.250.3’s time limit is mandatory.  Specifically, Valley Oaks argues that the legislature 

has created an “elaborate permitting system with the goal of promoting business and 

maximizing employment in the State” and, within the statutory scheme, the legislature 

has “provided a series of rapid deadlines ensuring applicants certainty in applying for 

permits and planning business operations.”8  Valley Oaks contends that, collectively, 

this statutory scheme “demonstrates a legislative intent of expedient issuance and 

review throughout the permitting process.”   

Notwithstanding this argument, we find nothing in the relevant statutes to indicate

that the CWC’s final decision must be invalidated if the 180-day time frame is exceeded.

It is noteworthy that the Legislature has included consequences for the failure to follow 

the time deadlines contained in the permit process statutory scheme when it so 

chooses.  For example, Section 640.018.1 provides that, in any case where the DNR

“has not issued a permit or rendered a permit decision by the expiration of a statutorily

required time frame for any application for a permit . . . , upon request of the permit 

applicant, the [DNR] shall issue the permit the first day following the expiration of the

required time frame[.]”  That the legislature explicitly provided a consequence for the

DNR’s failure to render a permit decision within the statutorily-required time frame – but

8 Valley Oaks has listed several of these deadlines, including:  (1) the DNR shall issue or deny permits
within 60 days under Section 644.051.5-6; (2) the DNR shall issue or respond with a letter of comment to 
CAFO permit applicants within 45 days under Section 640.715.3; (3) appeals of DNR permit decisions 
must filed with the AHC within 30 days of the decision under Section 621.250.2; (4) the AHC may hold 
hearings within 90 days of the filing of the notice of appeal under Section 621.250.2; (5) the AHC shall 
make its recommended decision within 120 days of the filing of the notice of appeal under Section 
621.250.2; and (6) the AHC must transmit its record and recommended decision to the CWC within 15
days after the AHC has rendered its recommended decision under Section 621.250.3. 



14 

did not do so for the CWC’s failure to timely issue its final decision – further supports the 

conclusion that Section 621.250.3 is a directory, and not mandatory, statute.  Therefore, 

we cannot conclude that the CWC’s decisions are null and void because the CWC failed

to comply with this directory statute.9  Point II is denied. 

Point III – The CWC’s Review of the AHC’s Record 

In Point III, Valley Oaks contends the CWC committed reversible error by issuing

its final decisions before reviewing “missing portions” of the AHC’s record, namely, the 

parties’ proposed recommended decisions that they submitted to the AHC.  Valley Oaks 

asserts that, at the end of oral arguments before the CWC, the CWC agreed to receive 

and review the proposed recommended decisions but never did so.    

Administrative appeals of the DNR’s permitting decisions are contested cases, 

which are governed, inter alia, by Chapter 536 and Section 621.250.  See 621.250.1.

Section 536.080.2 states: 

In contested cases, each official of an agency who renders or joins 
in rendering a final decision shall, prior to such final decision, either hear 
all the evidence, read the full record including all the evidence, or 
personally consider the portions of the record cited or referred to in the 
arguments or briefs. The parties to a contested case may by written 
stipulation or by oral stipulation in the record at a hearing waive 
compliance with the provisions of this section. 

Valley Oaks argues that, by not reviewing the parties’ proposed recommended

decisions submitted to the AHC, the CWC neglected the statutory prerequisite of

9 To enforce Section 621.250.3’s requirement that the CWC issue its final decisions within the 180-day 
time limit, Valley Oaks could have sought a writ of mandamus compelling the CWC to do so.  See, e.g., 
Am. Civil Liberties Union v. Ashcroft, 577 S.W.3d 881, 895-96 (Mo. App. 2019).   
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“personally consider[ing] the portions of the record cited or referred to in the arguments 

or briefs” before exercising its authority to render a final decision in both cases.  

Contrary to Valley Oaks’s assertion, the page in the record to which it cited does

not indicate that the CWC agreed to receive and review the parties’ proposed 

recommended decisions before rendering its final decisions.  In any event, Valley Oaks 

has not demonstrated how the CWC’s failure to review the proposed recommended 

decisions means that the CWC failed to “personally consider the portions of the record

cited or referred to in the arguments or briefs.”  Valley Oaks argues that the proposed 

recommended decisions “included the parties’ respective positions along with citations 

to legal authority and evidence on which they relied – and show Powell abandoned one

argument.”  The parties had oral arguments before the CWC, however, during which 

they were each given an opportunity to argue their respective positions with legal 

authority and citations to the record.  During oral arguments, Valley Oaks used a 

PowerPoint presentation to “walk through each one of the items” of the AHC’s 

recommended decision that it believed was incorrect.  Included in Valley Oaks’s 

presentation was its assertion of Powell’s purported abandonment of one of its 

arguments.   

In this appeal, Valley Oaks does not articulate the specific position, legal 

authority, or citations to the record contained in its proposed recommended decision –

but not in its subsequent oral argument to the CWC – that the CWC needed to consider 

but did not do so because of the CWC’s failure to review the parties’ proposed 

recommended decisions.  “[T]here is a presumption that administrative decisions are 

made in compliance with applicable statutes.”  Stith v. Lakin, 129 S.W.3d 912, 920 (Mo. 
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App. 2004) (citation omitted).  By not specifying the information in the proposed 

recommended decision that the CWC did not consider, Valley Oaks has failed to rebut 

this presumption.  Valley Oaks has not demonstrated how the omission of the proposed

recommended decisions rendered the record before the CWC deficient.  “It is not the 

function of the appellate court to serve as advocate for any party to an appeal.”  See 

Falls Condo. Owners’ Ass’n, Inc. v. Sandfort, 263 S.W.3d 675, 676 (Mo. App. 2008) 

(citation omitted). 

Moreover, we note that Section 621.250.3, which specifically governs appeals of 

DNR decisions to the CWC, states that the CWC’s final decision “shall be based only on

the facts and evidence in the hearing record[.]”  (Emphasis added).  Valley Oaks does 

not assert that the parties’ proposed recommended decisions constituted either “facts”

or “evidence” as contemplated by Section 621.250.3.  Indeed, statements made in 

briefs submitted to the court are generally not considered evidence.  See State ex rel. 

Dixon v. Darnold, 939 S.W.2d 66, 69 (Mo. App. 1997).  As the parties’ proposed 

recommended decisions were neither facts nor evidence, the CWC did not err in failing

to review them before rendering its final decision.  Valley Oaks has not demonstrated 

that the CWC neglected its statutory obligations under Sections 536.080.2 or 621.250.3. 

Point III is denied.     

Point IV – The Validity of the Commissioners’ Approvals

 In Point IV, Valley Oaks contends the CWC’s decisions were arbitrary, 

capricious, unreasonable, and in excess of its statutory authority because they were not 

validly approved by four commissioners as required by Section 644.066.3(3).  In the 

Lone Jack case, Commissioners Ashley McCarty, Patricia Thomas, John Reece, and
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Allen Rowland voted to approve and adopt the AHC’s recommended decision as the 

CWC’s final decision, while Commissioner Stan Coday voted to disapprove the AHC’s 

recommended decision.  In the Powell case, Commissioners McCarty, Thomas, Reece, 

and Coday voted to approve and adopt the AHC’s recommended decision as the 

CWC’s final decision, while Commissioner Rowland voted to disapprove the AHC’s 

recommended decision.  Valley Oaks argues that, even though four commissioners

approved each decision, the approval of Commissioner Reece was void in both cases, 

and the approval of Commissioner Coday was void in the Powell case.  

 With regard to Commissioner Reece, Valley Oaks asserts that his approval was 

void because he improperly considered information outside the record in making his 

decision.  At the start of the hearing before the CWC, Valley Oaks made an oral motion

to disqualify Commissioner Reece because he visited Valley Oaks’s proposed facility 

during the pendency of the appeal.  In response, Commissioner Reece stated, “I did 

visit Valley Oaks, mainly for my own edification to see what was there and to see what 

type of an operation they had.”  He further stated, “And if that disqualifies me, then 

something is wrong.  I’m trying to educate myself as to what is going on, and I think 

visiting the site gave me a lot of insight into this whole proceeding.”  The remaining four 

commissioners then voted to deny Valley Oaks’s motion to disqualify Commissioner 

Reece.  Valley Oaks further argues that, later in the hearing, Commissioner Reece 

indicated that he did not have to accept as correct the engineering report submitted with

Valley Oaks’s permit application simply because the report was sealed by a 

professional engineer.   
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On appeal, Valley Oaks does not argue that the CWC erred in refusing to 

disqualify Commissioner Reece.  Instead, Valley Oaks argues that Commissioner 

Reece’s comments show that his decision was contrary to Section 621.250.3’s mandate

that the CWC’s final decision “shall be based only on the facts and evidence in the 

hearing record[.]”  We disagree.  Commissioner Reece voted to approve the AHC’s 

recommended decisions in both cases in their entirety and without any modifications. 

Valley Oaks does not specify anything in the AHC’s recommended decisions – including

its explanation in the Powell case for rejecting Valley Oaks’s engineering report – that 

was based upon facts or evidence outside the record.  Thus, despite Commissioner 

Reece’s comments during the hearing, it appears that his final decisions were based

only on the facts and evidence in the hearing record, as Section 621.250.3 required.10

Valley Oaks has not met its burden of demonstrating that Commissioner Reece violated

Section 621.250.3.  

Regarding Commissioner Coday, Valley Oaks contends that his approval of the

AHC’s recommended decision in the Powell case was void because he did not approve

the AHC’s recommended decision in the Lone Jack case.  As detailed supra, in the 

Lone Jack case, the AHC recommended overturning the DNR’s permitting decision

based on two grounds:  Valley Oaks’s failure to prove a continuing authority and its

10 Valley Oaks’s reliance on Hauk v. Scotland Cty. Comm’n, 429 S.W.3d 459 (Mo. App. 2014), is
misplaced.  Hauk was an appeal from the circuit court’s decision in a non-contested case.  Id. at 461.  In 
explaining their reasons for denying the health permit in Hauk, the commissioners’ testimonies during the
hearing before the circuit court indicated that they ignored the language of the ordinance they were 
purportedly applying and, instead, “‘each applied their self-determined, unwritten standard’ to make their 
determination with respect to the application of the [ordinance].”  Id. at 463.  Hence, on appeal, the 
Eastern District of this court properly affirmed the circuit court’s finding that the commission’s decision to
deny the permit was arbitrary.  Id.  In these contested cases, regardless of Commissioner Reece’s 
comments during the hearing before the CWC, the CWC’s final decisions indicate that the decisions were
based solely upon evidence in the record and, therefore, were not arbitrary or capricious.         
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failure to provide the required neighbor notice. In the Powell case, the AHC 

recommended overturning the DNR’s permitting decision based those same two

grounds, plus two other grounds:  Valley Oaks’s failure to provide a compliant nutrient 

management plan and its failure to ensure the requisite minimum days of manure 

storage.  Valley Oaks argues that, because the two grounds in the Lone Jack case

overlapped with two of the four grounds in this case, Coday’s approval in the Powell

case was arbitrary and capricious.  We disagree. 

Valley Oaks points to no statute or regulation requiring commissioners to explain

their votes or reasoning.  It is only when the CWC modifies or does not adopt the AHC’s

recommended decision that the CWC must explain the specific reason why.  § 

621.250.3.  While we do not know why Coday did not approve the AHC’s recommended

decision in the Lone Jack case, a simple explanation could be that he found the other 

two grounds for denying the permit in the Powell case – the failure to provide realistic

yield goals for the fields it identified for land application of manure and the failure to 

provide for adequate manure storage – more persuasive.  Valley Oaks has not 

demonstrated that Coday’s approval of the AHC’s recommended decision in the Powell

case was arbitrary and capricious.  Point IV is denied.  

Points V, VI, and VII – Continuing Authority and Transfer

In Points V and VI, Valley Oaks asserts that the CWC erred in determining that 

its permit application was deficient because it failed to identify a continuing authority.  

Valley Oaks contends any typographical error associated with its identification of 

“Country Club Homes LLC” as the continuing authority for the operation and 

maintenance of the CAFO was not fatal to the permitting process and that, in approving
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the permit, the DNR properly followed its “historical application” of the regulations 

addressing the issuance of permits.  In Point VII, Valley Oaks asserts that the CWC

erred in determining that, based on the failure to identify a continuing authority in the

permit application, the subsequent transfer of the permit was ineffective.   

In denying the permit to Valley Oaks, the CWC concluded that Valley Oaks 

“failed in th[e] simple task [of identifying the entity to serve as a continuing authority],

and the DNR failed to ask it to correct the mistake pursuant to 10 CSR 20-6.300.”  The

CWC made the following findings of fact in support of this ruling:  On December 19, 

2017, Ward submitted a permit application for a proposed CAFO.  Greg Caldwell, an

employee of the DNR for more than thirty years, reviewed the application.  The 

application listed “Country Club Homes LLC” as both the owner and continuing authority

for the CAFO facility.  The CWC determined that a “Certificate of No Record,” dated 

June 27, 2018, from the Missouri Secretary of State indicates than no entity named 

“Country Club Homes LLC," with the address [as stated on the permit] exists.  Caldwell

testified that he had reviewed the Secretary of State’s website and found information for 

an entity named “Countryclub Homes, LLC” and assumed that the application identifying

“Country Club Homes LLC” as the continuing authority merely contained a typographical

error.  The CWC found that “Caldwell did not communicate with the permit applicant or 

the [permit applicant’s] engineer concerning the purported typographical error.”   

Nevertheless, on June 15, 2018, the DNR issued the instant permit for the

operation of a Class IB CAFO.  The permit had another typographical error and was 

issued to “County [sic] Club Homes, LLC.”  Ward then requested the permit be 

transferred to “Valley Oaks Real Estate, LLC.”  On August 9, 2018, the DNR issued the
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modified permit “for ownership transfer and facility name change” to Valley Oaks Real 

Estate, LLC. 

10 CSR 20-6.010(3)(A), in effect at the time of Valley Oaks’s permit application, 

states:  

All applicants for construction permits or operating permits shall 
show, as part of their application, that a permanent organization exists
which will serve as the continuing authority for the operation, 
maintenance, and modernization of the facility for which the application is 
made. Construction and first-time operating permits shall not be issued 
unless the applicant provides such proof to the department and the 
continuing authority has submitted a statement indicating acceptance of
the facility.  

The term “continuing authority” is not defined in the text of the regulations, see 10 CSR 

20-2.010,11  but we have previously stated that, under agency interpretations of 10 CSR 

20-6.010(3) applicable here, the regulation “requires only a showing that an entity was a

permanent organization to satisfy the ‘continuing authority’ requirements.”  Trenton 

Farms, 504 S.W.3d at 164.  Thus, 10 CSR 20-6.010(3) necessitates only that the 

applicant “identify the entity which will serve the function [of operating, maintaining, and

modernizing the CAFO facility.]”  Id. at 166.   

Here, we agree with the CWC that Valley Oaks failed to identify the entity serving

as a continuing authority.  As a general matter, to be registered as a limited liability 

company in the State of Missouri, an entity must, inter alia, have a name that is 

“distinguishable upon the records of the secretary from the name of any corporation, 

limited liability company, limited partnership, limited liability partnership, or limited 

                                            
11 10 CSR 20-2.010 has since been amended to include a definition of continuing authority.  10 CSR 20-
2.010(19).  This amendment is immaterial to the disposition of this appeal, however, as we apply the 
regulations that were in effect at the time of the permit application.  See, e.g., State ex rel. Wolfhole, Inc.
v. Scott Cty. Soil & Water Conservation Dist., 880 S.W.2d 908, 910 (Mo. App. 1994).   



22 

liability limited partnership which is licensed, organized, reserved, or registered under 

the laws of this state as a domestic or foreign entity, unless” one of two inapplicable 

exceptions excuses the noncompliance.  § 347.020(3).   

The term “distinguishable” is not defined in the statute, so we look to a dictionary 

to determine the term’s meaning.  Kader v. Bd. of Regents of Harris-Stowe State Univ., 

565 S.W.3d 182, 187 (Mo. banc 2019).  “Distinguishable” is defined as “capable of 

being distinguished,” Distinguishable, WEBSTER’S THIRD NEW INT’L DICTIONARY 659 

(2002), while the term “distinguish” means: (1) “to perceive as being separate or 

different: [to] recognize a difference in”; or (2) to mark as separate or different (as one

thing from another).”  Distinguish, WEBSTER’S THIRD NEW INT’L DICTIONARY 659 (2002).

There is no doubt that the entities “Country Club Homes LLC” and “Countryclub Homes, 

LLC” are distinguishable from one another because they are easily perceivable as 

different from one another.  This observation is further supported by the fact that one

entity exists on the records of the Secretary of State and the other does not.  

Moreover, a limited liability company’s name, as set forth in its articles of

organization, “shall be the name under which the limited liability company transacts 

business in this state unless the limited liability company registers another name under 

which it transacts business as provided under chapter 417 or conspicuously discloses 

its name as set forth in its articles of organization.”  § 347.020(1).  Valley Oaks does not 

contend that “Countryclub Homes, LLC” registered the name “Country Club Homes 

LLC” to transact business pursuant to Chapter 417 or that it conspicuously disclosed its

actual name during the permitting process.  Instead, Valley Oaks argues that any 

typographical error was cured because the DNR was able to intuit the correct permit 
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applicant through context clues and additional investigation.  However, this effort to cure 

the deficiencies was in excess of the DNR’s authority because neither the regulation nor

statute12 provides for any such internal correction mechanism.  Rather, the regulations 

provide the following procedure for the DNR to handle incomplete or deficient 

applications:   

When an application is submitted incomplete or any of the required permit 
documents are deficient, or if additional information is needed including, 
but not limited to, engineering design plans, the department will act in one
(1) of the following ways: 
 
A. The department may return the entire permit application back to the 
applicant for re-submittal; or 
 
B. The applicant and/or the applicant's engineer will be notified of the
deficiency and will be provided time to address department comments and
submit corrections. Processing of the application may be placed on hold 
until the applicant has corrected identified deficiencies. 

10 CSR 20-6.300(2)(E)4 (emphasis added).   

The regulation requires that the DNR, when presented with a deficient permit, will 

either return all permit application documents to be resubmitted or notify the applicant 

and/or the applicant’s engineer of the deficiency and provide the applicant and/or 

applicant’s engineer with the opportunity to cure the deficiency.13  While we have no

doubt that the DNR could, on its own, create fully-compliant permit applications in short 

12 In rendering its decision, the CWC determined that Section 644.052.8, which authorizes the 
modification of permits, did not give the DNR the authority to make the changes to the permit application
at issue here.  As Valley Oaks does not challenge this finding on appeal, we will not address it. See Lewis
v. Fort Zumwalt Sch. Dist., 260 S.W.3d 888, 890 (Mo. App. 2008); Rule 84.13(a). 
 
13 In fact, the record contains several examples of Caldwell offering Valley Oaks’s engineer the 
opportunity to correct other deficiencies. 
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order, nothing in the text of the regulation or in any provided agency interpretation gives 

the DNR the authority to sua sponte correct the deficiencies at issue here.  See id.  

The record supports the CWC’s determination that Valley Oaks failed to 

complete the “simple task” of correctly identifying the permanent entity that would 

operate as the CAFO’s continuing authority and that the DNR did not follow 10 CSR 20-

6.300(2)(E)4 when it failed to ask Valley Oaks to correct this mistake.  Valley Oaks has 

not demonstrated how this finding was in conflict with the plain meaning of the 

regulation or with the DNR’s historical application of any regulation.  The CWC did not

err in denying Valley Oaks’s permit application on the ground that the application failed

to identify a continuing authority.  Consequently, the CWC did not err in further holding 

that, because the continuing authority on the original permit was a non-existent entity, 

the transfer of the permit to “Valley Oaks Real Estate, LLC” was ineffective under 10 

CSR 20-6.010(11)(A).  Points V, VI, and VII are denied.     

Having found that the CWC properly denied the permit on the ground that the

permit application failed to identify a continuing authority, we need not address Valley

Oaks’s challenges to the CWC’s remaining grounds for denying the permit presented in

Points VIII and IX in the appeal of the Lone Jack case and Points VIII-XIV in the appeal

of the Powell case.  See Knight v. Con-Agra Foods, Inc., 476 S.W.3d 355, 358-59 (Mo. 

App. 2015).   

Lone Jack’s Motion for Attorneys’ Fees

Prior to the submission of its case, Lone Jack filed a motion for attorneys’ fees on

appeal pursuant to Section 536.087.1, which states: 

A party who prevails in an agency proceeding or civil action arising
therefrom, brought by or against the state, shall be awarded those 
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reasonable fees and expenses incurred by that party in the civil action or 
agency proceeding, unless the court or agency finds that the position of 
the state was substantially justified or that special circumstances make an
award unjust. 

Section 536.087.2 similarly authorizes the award of reasonable fees and expenses “to a 

party who prevails in any action for judicial review of an agency proceeding . . . unless 

the court finds that during such agency proceeding the state was substantially justified,

or that special circumstances make an award unjust.”   

A party seeking to recover attorneys’ fees and expenses is required to file its 

application for fees to the body before which it first prevailed.  See § 536.087.3; see

also § 536.087.4; Mo. Real. Estate Appraisers Comm’n v. Funk, 492 S.W.3d 586, 593-

94 (Mo. banc 2016).  Here, there is no dispute that Lone Jack has filed the necessary 

application before the CWC.  In light of our affirmance of the administrative decision, we

must remand this cause to the CWC to determine whether, pursuant to Section 

536.087, Lone Jack is entitled an award of attorneys’ fees. See also § 536.087.4; Funk,

492 S.W.3d at 593-94. 

CONCLUSION

The CWC’s final decisions in the Lone Jack and Powell cases are affirmed.  The 

cause is remanded to the CWC for a determination of Lone Jack’s entitlement to 

attorneys’ fees.   

 

_____________________________
LISA WHITE HARDWICK, JUDGE 

ALL CONCUR. 
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Tab H



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive  
Jefferson City, Missouri 65102 

 
April 2, 2020 

 
Open Comment Session 

 
Issue: 
 
This standing item provides an opportunity for comments on any issue pertinent to the 
Commission’s role and responsibilities. The Commission encourages all interested persons to 
express their comments and concerns. 
General Public 
 
Recommended Action: 
 
Information only. 





Tab I



Missouri Clean Water Commission 
Department of Natural Resources 

Lewis and Clark State Office Building 
LaCharrette/Nightingale Springs Conference Rooms 

1101 Riverside Drive 
Jefferson City, Missouri 65102 

April 2, 2020 

Future Meeting Dates 

Information: 

Missouri Clean Water Commission Meeting dates and locations: 

July 8, 2020 
Lewis and Clark State Office Building  
1101 Riverside Drive 
LaCharrette/Nightingale Conference Rooms 
Jefferson City, MO 65101 

October 7, 2020 
Lewis and Clark State Office Building  
1101 Riverside Drive 
LaCharrette/Nightingale Conference Rooms 
Jefferson City, MO 65101 

Recommended Action: 

Information only. 
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