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RESTRICTIVE COVENANT 

REGARDING PETROLEUM CONTAMINATION
This Restrictive Covenant is entered into by and between _____________________ (“Owner(s)”), and the Missouri Department of Natural Resources (“Department”).
RECITALS

WHEREAS, Owner, whose mailing address is ___________________________, is the owner in fee simple of certain real property commonly known and numbered as ___________________________, shown on the site map attached hereto as Exhibit A, and legally described as:

[insert legal description of the real property or reference and attach as Exhibit B]

(the “Property”);
WHEREAS, the Property is situated in ________________ County [NOTE: name each county where any portion of the property is located and or “the City of St. Louis”], Missouri;

WHEREAS, a release or releases of petroleum from one or more [above/under]ground storage tanks on the Property has been addressed under the oversight of the Department pursuant to the provisions of Chapter 319 RSMo, implementing regulations, and the Department’s guidance document Missouri Risk-Based Corrective Action (MRBCA) Process for Petroleum Storage Tanks ([insert date/version]).
WHEREAS, Owner desires to grant to the Department this Restrictive Covenant for the purpose of subjecting the Property to certain obligations and/or restrictions;
WHEREAS,

[Provide background including a brief narrative description of the contamination and remedy, including any contaminants of concern, the pathways of exposure, limits on exposure, and the location and extent of the contamination  Describe site investigative history, authority under which the project is being administered, health assessment results, and corrective actions taken.  Include as appropriate: 

· Investigative history

· Brief description of the contamination, type, location, extent, and contaminants of concern

· Summary of corrective actions taken, e.g., soil removal to remediate xyz chemicals in some portion of the site; placement of an engineered control; remediation of groundwater; etc.

· Any other information considered appropriate]  

WHEREAS, upon completion of the activities described above, contaminants of concern, which include but may not be limited to [list remaining COCs], will remain on the Property above levels that allow for residential or unrestricted use of the Property; and


WHEREAS, the activities described above are deemed protective if, and only if, the obligations and restrictions described in paragraph two of this Restrictive Covenant remain in place for as long as the contaminants of concern remain at the Property above levels that allow for residential or unrestricted use of the Property;
NOW THEREFORE, Owner(s) and the Department agree to the following: 

1.
Parties.  Owner(s) and the Department are parties to this Restrictive Covenant and may enforce it as provided for herein. 


2.
Obligations and/or restrictions.  Owner(s) hereby subjects the Property to, and agrees to comply with, the following obligations and/or restrictions: 

[Refer to model limitations, and insert the limitations appropriate for the Property.  Several limitations may be appropriate as part of a remedial action or closure plan where cleanup to unrestricted use is not feasible.  Each type of limitation must be considered on a site-specific basis to determine which limitation or combination of limitations is suitable for the particular circumstances of the site or facility, based on the nature of contamination, the affected media and the potential exposures.  The types of limitations include:  land use limitations (e.g., to limit duration and frequency of human exposure to surficial soils, surface water or sediments); ground water limitations (e.g., to prevent exposure to contaminated ground water by prohibiting extraction or use of ground water, except for investigation or remediation thereof); disturbance limitations (e.g., to protect in-place remedial systems, to prevent exposures caused by any mixing of contaminated subsurface soils with “clean” surface soils, and to prevent contact with subsurface contamination during excavation); construction limitations (e.g., to prevent exposure to volatile emissions to indoor air from soil or ground water); resource protection limitations (e.g., to protect certain ecological features associated with the Property)] 
If any person desires in the future to use the Property for any purpose or in any manner that is prohibited by this Restrictive Covenant, the Department must be notified in advance so that an Amendment or Termination request can be considered as described below.  Further analyses and/or corrective actions may be required prior to any such use.
3.
Running with the Land.  This Restrictive Covenant shall be binding upon Owner, and Owner’s heirs, successors, assigns, and other Transferees in interest (collectively referred to as “Transferees”), and shall run with the land, subject to amendment or termination as set forth herein.  The term “Transferee,” as used in this Restrictive Covenant, shall mean any future owner of any interest in the Property or any portion thereof, including, but not limited to, owners of an interest in fee simple, mortgagees, easement holders, and/or lessees.

4.
Location of Records related to the Release.  Records related to the release(s) referenced herein and all resulting response actions at the Property are currently located at Department offices in Jefferson City, Missouri.  Such records may be obtained from the Department through a request under Chapter 610 RSMo, commonly referred to as the Missouri Sunshine Law, directed to the Department’s Custodian of Records, referencing the following site identification name and number: ___________________ [name and/or ST/R number of the site per the Department’s recordkeeping system] 
5. Enforcement.  The obligations and/or restrictions in this Restrictive Covenant regarding the property shall be enforceable in an appropriate Court by Owner(s) and/or the Department, their successors, transferees, and assigns.  Owner(s) agree that the restrictions are enforceable, and agree not to challenge the appropriate circuit court’s jurisdiction.  If the Department believes that the Owner(s)/Transferee(s) have failed to comply with the terms of this Restrictive Covenant, within 30 calendar days of notice from the Department that a deficiency has been found, the Owner(s)/Transferee(s) shall submit a plan to remedy the deficiency.  If the Owner(s)/Transferee(s) fail to remedy the deficiency or if the Department finds the remedy unacceptable, the Department may order compliance and/or seek judicial enforcement.  Furthermore, the Department may take enforcement action against the Owner(s) and impose any applicable penalties otherwise authorized by law.  Nothing in this Restrictive Covenant shall restrict any person from exercising any authority under any other applicable law. 
Failure to timely enforce compliance with this Restrictive Covenant or the obligations and/or restrictions contained herein by any party shall not bar subsequent enforcement by such party and shall not be deemed a waiver of the party’s right to take action to enforce any non-compliance.    
6.
Right of Access.  Owner(s) hereby grants to the Department and its respective agents, contractors, and employees, the right to access the Property at all reasonable times for implementation, monitoring, inspection, or enforcement of this Restrictive Covenant.  Nothing herein shall be deemed to limit or otherwise impede the Department’s rights of access and entry under federal or state law or other agreement.

7.
Compliance Reporting.  (May be optional depending on the Site.) Owner(s)/Transferee(s) shall submit to the Department, by no later than January 31st of each year, documentation verifying that the obligations and or restrictions imposed hereby were in place and complied with during the preceding calendar year.  Such reports shall be sent to the Department as described below.    
8.
Conveyances and Notifications.  Owner(s)/Transferee(s) shall cause any lease, grant, purchase agreement or deed, or other transfer of any interest in the Property to include a provision expressly requiring the lessee or Transferee to comply with this Restrictive Covenant.  However, the failure to include such provision shall not affect the validity or applicability to the Property of this Restrictive Covenant.
Each instrument hereafter conveying any interest in the Property or any portion of the Property shall contain a notice of the obligations and/or restrictions set forth in this Restrictive Covenant, and provide the recording reference for this Restrictive Covenant.  The notice shall be substantially in the following form:

THE INTEREST CONVEYED HEREBY IS SUBJECT TO A RESTRICTIVE COVENANT, DATED ___________,20__, RECORDED IN THE OFFICE OF THE RECORDER OF DEEDS OF _____________ COUNTY, ___________, ON ___________, 20__, AS DOCUMENT ____, BOOK___, PAGE ____.

Owner(s)/Transferee(s) shall notify the Department within ten (10) calendar days following each conveyance of an interest in any portion of the Property.  The notice shall include the name, address, and telephone number of the Transferee, and a copy of the deed or other documentation evidencing the conveyance.  
In the event that Owner(s)/Transferee(s) become aware of any material noncompliance with the obligations and/or restrictions described in paragraph 2 above, such Owner(s)/Transferee(s) shall notify the Department in writing as soon as possible.  Within 60 days of such notification, or such other timeframe as agreed by Department, Owner(s)/Transferee(s) shall either remedy such noncompliance or seek to amend or terminate this Restrictive Covenant as described below.  Nothing herein shall be construed so as to prevent the Department from taking or requiring appropriate action in the interim to address imminent or urgent threats to human health or the environment.  
9.
Representations and Warranties.  Owner(s) hereby represents and warrants to the Department that:

(a) Owner(s) has the power and authority to enter into this Restrictive Covenant, to grant the rights and interests herein provided and to carry out all of Owner’s obligations hereunder; 

(b) this Restrictive Covenant will not materially violate or contravene or constitute a material default under any other agreement, document or instrument to which Owner(s) is a party or by which Owner(s) may be bound or affected; and

(c) [insert one of the following, as appropriate]
[OPTION 1] that Owner is the sole owner of the Property and holds fee
simple title, which is free, clear and unencumbered.

[OPTION 2] that Owner(s) has identified all other parties who hold any
interest (e.g., encumbrance) in the Property and notified such parties of Owner’s intention to enter into this Restrictive Covenant; and to the extent that other interests in the Property exist, Owner(s) [and any other person who holds an interest] has agreed to subordinate such interest to this Restrictive Covenant by the subordination agreement (attached hereto as Exhibit __ or recorded at ________).

10.
Amendment or Termination.  This Restrictive Covenant may be amended or terminated by consent signed by Department and Owner(s)/Transferee(s).  Signatories to this Restrictive Covenant other than the Department and Owner(s) hereby waive the right to consent to any amendment to, or termination of, this Restrictive Covenant.  Within thirty (30) days of signature by all requisite parties on any amendment or termination of this Restrictive Covenant, Owner(s)/Transferee(s) shall file such instrument for recording with the office of the recorder of the county in which the Property is situated, and within thirty (30) days of the date of such recording, Owner(s)/Transferee(s) shall provide a file- and date-stamped copy of the recorded instrument to the Department.

In lieu of a permanent amendment to this Restrictive Covenant as described above, Owner(s)/Transferee(s) may submit a written request to temporarily deviate from specified obligations and/or restrictions herein for a specific purpose and timeframe, which shall not exceed 90 days.  Any such request shall be transmitted to the Department’s Project Manager described below, shall specifically invoke this paragraph of this Restrictive Covenant, and shall fully explain the basis for such temporary deviation and how it will protect human health and the environment.  The Department shall evaluate the request and convey approval or denial in writing.  Owner/Transferee may not deviate from the requirements of this Restrictive Covenant unless and until such approval has been obtained.    

11.
Severability.  If any provision of this Restrictive Covenant is found to be unenforceable in any respect, the validity, legality, and enforceability of the remaining provisions shall not in any way be affected or impaired.

12.
Governing Law.  This Restrictive Covenant shall be governed by and interpreted in accordance with the laws of the State of Missouri.

13.
Recordation.  Within thirty (30) days after the date of the final required signature upon this Restrictive Covenant, Owner(s) shall record this Restrictive Covenant with the office of the recorder of the county in which the Property is situated, and within thirty (30) days of the date of such recording, Owner(s)/Transferee(s) shall provide a file- and date-stamped copy of the recorded instrument to the Department.  If Owner(s) attempts to transfer any interest in the Property to anyone before this Restrictive Covenant is recorded, then Owner(s) must notify such person in writing about this Restrictive Covenant.

14.
Effective Date.  The effective date of this Restrictive Covenant shall be the date upon which the fully executed Restrictive Covenant has been recorded with the office of the recorder of the county in which the Property is situated. 

15.
Distribution of Restrictive Covenant.  Within thirty (30) days following the recording of this Restrictive Covenant, or any amendment or termination of this Restrictive Covenant, Owner(s)/Transferee(s) shall distribute a file- and date-stamped copy of the recorded Restrictive Covenant to:  (a) each signatory hereto; (b) each person holding a recorded interest in the Property, including any mortgagees or easement holders; (c) each person in possession of the Property; (d) each municipality or other unit of local government in which the Property is located; and (e) any other person designated by Department.

16.
Notice.  Any document or other item required by this Restrictive Covenant to be given to another party hereto shall be sent to: 


If to Owner:


[name]


[address]

If to Department:

Project Manager - [site name and number]

Hazardous Waste Program, Tanks Section
P.O. Box 176, Jefferson City, MO  65102-0176
Owner(s)/Transferee(s) or the Department may change the designated recipient of such notices by providing written notice of the same to each other.  If the Department provides notice to a former Owner/Transferee, then such Owner/Transferee shall so notify both the Department and the current Owner/Transferee of the Property.

17.  Reservation of Rights.  This Restrictive Covenant is a necessary component of the tank site project described above.  Nothing in this Restrictive Covenant shall be construed so as to relieve any Owner/Transferee from the obligation to comply with this Covenant or any other source of law.  This Restrictive Covenant is not a permit, nor does it modify any permit, order, agreement, decree, or judgment issued under any federal, state, or local laws or regulations, and the Department does not warrant or aver in any manner that an Owner/Transferee’s compliance with this Restrictive Covenant will constitute compliance with any such requirements.  The Department reserves all legal and equitable remedies available to enforce this Restrictive Covenant or any other legal requirement, and/or to address any imminent and substantial endangerment to the public health or welfare or the environment arising at, or posed by, the Property.  Nothing herein shall be construed so as to prevent the Department from taking any independent actions as allowed by law.
The undersigned represent and certify that they are authorized to execute this Restrictive Covenant. 

IT IS SO AGREED: 

 SEQ CHAPTER \h \r 1FOR [OWNER(S)]:
By:  ___________________________
Date:  _________________________

Name (print):____________________

Title:___________________________

Address:________________________

_______________________________

_______________________________

_______________________________

STATE OF ________________________
)








)

COUNTY OF ______________________
)


On this ___ day of ____________, 2013, before me a Notary Public in and for said state, personally appeared __[NAME]________________, __[TITLE]___________ of [CORPORATE NAME], known to me to be the person who executed the within Restrictive Covenant in behalf of said corporation and acknowledged to me that he/she executed the same for the purposes therein stated.  








______________________________






                   Notary Public

 SEQ CHAPTER \h \r 1FOR DEPARTMENT:
By:  
___________________________
 Date:  _________________________

Steve Sturgess
Program Director
Hazardous Waste Program
Missouri Department of Natural Resources
P.O. Box 176
Jefferson City, MO  65102-0176
STATE OF ________________________
)








)

COUNTY OF ______________________
)


On this ___ day of ____________, 2013, before me a Notary Public in and for said state, personally appeared Steve Sturgess, Program Director, Hazardous Waste Program, Missouri Department of Natural Resources, known to me to be the person who executed the within Restrictive Covenant in behalf of the Department and acknowledged to me that he/she executed the same for the purposes therein stated.  








______________________________








                   Notary Public
My Commission Expires:
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