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Meeting Minutes

DRAFT

Overall Schedule, Assignments: Jim Werner presented a web site design for MRBCA information.  The proposed web site contains graphic links to the following subject areas: Next Meeting, Previous Meeting Agendas, Subscription to e-mail updates, Brownfields, Stakeholder Workgroup, What’s MRBCA?, Documents, Links, and Petroleum Tanks.  The site can be used by both members of the Workgroup and by the general public to follow Missouri’s MRBCA activities.

Linda Vogt presented information on the timeline for the MRBCA Technical Guidance.    The following timeline is in place, and it assumes that many of the outstanding issues are resolved in a reasonable timeframe.  

July 14:
Draft guidance to the Risk-Based Remediation Rule Workgroup

Aug. 16:
Comments from Workgroup back to DNR

Sept. 10:
Resolution of non-controversial comments and identification of punch list of issues that require discussion

Sept. 23:
Workgroup meeting to discuss punch list

October 7:
Second meeting if needed

October 29:
Draft final out to public

Nov. 29:
End of public comment period

Jan 1:
Response to comments and first version of guidance finalized

Jan 15:
Guidance available

Werner announced that we have a draft schedule for development of a rule but that it needs further internal review.

Status of Pilot Sites:  Rich Nussbaum noted that the Boeing Pilot Site was moving forward with calculation of risk, exposure domains, and land-use assumptions.  He noted two Long-Term Stewardship issues: the lack of certainty that land use assumptions will endure and problems with multiple owners.  Atul Salhotra also noted that a technical issue was identified from this pilot site:   TPH is a Chemical of Concern (COC), and the speciation of TPH needed further discussion.

For the Brownfields/Voluntary Cleanup Program pilot site, Rob Murphy reported that plume monitoring demonstrated that concentrations of chemicals of concern and future land uses posed acceptable risk, but it is still not entirely certain if the plume is stable.  Therefore, continued plume monitoring is needed.  He noted that there are three layers of local ordinances – industrial park, county, and city – prohibiting well drilling and private water use in the area, and that the ongoing conclusions about acceptable risk depended upon those ordinances remaining in place.

Experience of Illinois Remediation Law:  Gary King, who directs the Bureau of Land for the Illinois Environmental Protection Agency (IEPA) gave a presentation on Illinois policy and regulations that enable a local groundwater ordinance to be used as an institutional control to sever completion of the groundwater pathway.  He made the following points:

· Illinois is a strong home-rule state. 

· Communities can require individuals to hook up to a public water system.

· The state has regulations that define what groundwater ordinances should contain.  The IEPA will review and approve an ordinance based upon these regulations, but leaves the decision to adopt such an ordinance entirely up to the community.  This puts the resource stewardship decision upon the city rather than the state.

· The city of Chicago adopted such an ordinance.

· The ordinance  regulation is applicable to local units of government, but only cities have been able to make use of it due to boundary issues.

· An ordinance can apply to a selected horizontal area, but Illinois does not allow depth variations

· The compliance point is the source, but the compliance point can be moved to the outer edge of where an ordinance applies.

· In retrospect, the IEPA would improve the program by developing model documents for ordinances to limit wording changes and would beef up requirements for well surveys.

· Illinois experienced no opposition to this regulation from well drillers. 

· With respect to the durability of this ordinance, Illinois has experienced incidents of clerical mistakes, but no problems with an ordinance being rescinded.  King stated that, if cleanups were based upon an ordinance being in place and the ordinance were rescinded, then the cleanup would be voided.  This acted as an incentive not to rescind an ordinance.

· Illinois uses 1-1.5 employees to monitor the sites every five years and has found no major problems to date.

· The use of these ordinances has opened up development south of the Chicago Loop.

· If a private well exists on site, the point of compliance for MCLs is 200 feet from the well or the well could be removed, by purchase of a residence if necessary.

· Illinois has made a policy decision:  The groundwater would then not be a resource for drinking water, but then the land is a resource for other uses.

· As a policy in practice, Illinois gets more source removal from it.

· When asked if this policy would encourage new releases, King stated that it did not because the costs for dealing with a release is still too high

· Illinois does not address the indoor inhalation pathway.

· Compliance with surface water standards must be demonstrated.

· Within a ½ mile radius, notification letters must be sent out.  It is a one-time event; protection of future owners depends upon the ordinance

· There are no Natural Resource Damage claims in Illinois when contamination remains in groundwater.

· In Chicago, the existence of 1000 private wells was subsequently discovered in suburbs outside the city but still served by municipal water.  This has become an enforcement case, and companies that caused the contamination have paid for hook-up fees to public water.

· King was not sure about local tracking systems for ordinances, but suggested that Chicago may have one worth checking into.

· The No Further Action Letter must go into the chain of title and contain full information about restrictions to the property.  This manages part of the tracking problem when property may be “sold, split, sold, combined with other property, sold again, and so on” in property transactions.

MDNR agreed to meet internally to discuss the applicability of Illinois policy and regulations to Missouri.

Long-Term Stewardship:  Roger Walker presented the results of the earlier subgroup meeting on long-term stewardship/institutional controls. 

· Long-term stewardship is a needed component to risk-based decision-making.

· More stakeholders (such as bankers and practicing real estate attorneys) need to be involved to provide input.

· We should consider the Missouri Real Property Assurance, Investment and Revitalization Law (RePAIR). Presented by John Madras at the subgroup meeting, it is basically the national version of the Uniform Environmental Covenants Act but with provisions built in to manage overlap with sites on the Missouri Registry.

· Walker planned to introduce this act at a June 22 meeting of the Missouri Bar Association as an issue of administrative justice.

However, the section on institutional controls for the MRBCA guidance will assume no new laws because the guidance should be in draft form this summer.

It was noted that the Institutional Controls Subgroup never nailed down an IC sufficient to jump to the bottom line.  Keith Piontek volunteered to resurrect the issues on what specific things allow one to make a jump to an incomplete groundwater pathway.

Overall Guidance Document Issues:  The Workgroup reviewed the list of MRBCA Additional Issues handed out at the meeting.  Werner presented three options for addressing these issues:

1. MDNR would flesh the issues out in the draft MRBCA Guidance for later review and discussion by the workgroup

2. The Workgroup could schedule an additional meeting – soon – and settle the issues

3. MDNR could set up a conference call schedule on each or any issue and members of the Workgroup could call in to that number for information and discussion.

The Workgroup decided that they wanted conference calls set up on two issues:  Additivity of Risk at the Tier 1 Level and Eco-risk Screening.    The Land Use issue would be referred to the Long-term Stewardship/Institutional Control Subgroup to settle.  MDNR will set these up.

Rules:  Peter Goode said that the Water Protection Program has developed changes to its rules that allow for risk-based decision-making.   These changes were:

1. Defer to Hazardous Waste Management Commission rules for guidance on risk-based cleanups

2. Exempt risk-based cleanups under direction of the Hazardous Waste Program from water permit requirement

3. Amend the Water Quality Standards to allow alternative standards based upon risk.

Ed Galbraith stated that he had been advised by the Attorney General’s Office that the Hazardous Waste Management Commission does not have the authority to pass risk-based rules for hazardous substances other than defined hazardous wastes. This generated considerable discussion. MDNR agreed to set up a conference call/meeting between interested Workgroup members and the AGO to discuss this issue.  Workgroup members asked that the MDNR/AGO also prepare a write-up of discussion items for this meeting, including specific information about the perceived gap in authority and where that authority would be located should it exist.
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