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NOTICE OF OPEN MEETING 

The meeting will also be streamed live from the Department’s website at: 
dnr.mo.gov/videos/live.htm 

 
DEPARTMENT OF NATURAL RESOURCES 

HAZARDOUS WASTE PROGRAM 
HAZARDOUS WASTE MANAGEMENT COMMISSION  

AGENDA 
 

December 15, 2016 
Department of Natural Resources, Hazardous Waste Program 

Roaring River Conference Room 
1730 E. Elm Street 

Jefferson City, MO  65102 
 

Note:   Persons with disabilities requiring special services or accommodations to attend the 
meeting can make arrangements by calling the commission assistant at (573) 751-2747 
or writing to the Hazardous Waste Program, P.O. Box 176, Jefferson City, MO 65102.  
Hearing impaired persons may contact the Hazardous Waste Program through Relay 
Missouri at 1-800-735-2966.  Persons requesting to speak before the Commission will 
be limited to 5 minutes unless directed otherwise by the Chair. 

 
9:45 A.M. EXECUTIVE (CLOSED) SESSION  
 
In accordance with Section 610.022 RSMo, this portion of the meeting may be closed by an 
affirmative vote of the Commission to discuss legal matters, causes of action or litigation as 
provided by Subsection 610.021(1). RSMo. 
 
10:00 A.M. GENERAL (OPEN) SESSION  
 
The General (Open) Session will begin promptly at 10:00 a.m., unless an Executive (Closed) 
Session has been requested; after which, the General Session will start as specified by the 
Commission’s chairman. 
 

Commissioner Roll Call 
 
1. Pledge of Allegiance – Commissioners   
 
2. Approval of Minutes – General (Open) Session, Oct. 20, 2016 – Commissioners 

Approval of Minutes – General (Open) Session, Nov. 3, 2016 – Commissioners 
 
Action Item 
 
3. Certification of Decision – Proposed Amendments to 10CSR26 – Underground Storage 

Tank Rules – Commissioners 
 

 



Page Two 
 
Information Only 
 
4. Rulemaking Update – Tim Eiken, Director’s Office, HWP 

 
5. Legislative Update – Tim Eiken, Director’s Office, HWP 

 
6. Financial Responsibility – Mike Martin, Compliance and Enforcement Section, HWP 

 
7. Infographic on Missouri’s Hazardous Waste Generator Program – David Green, Budget & 

Planning Section, HWP 
 

8. Legal Update – Brook McCarrick, Office of the Attorney General 
 

9. Public Inquiries or Issues – Steve Sturgess, Director, HWP 
 

10. Other Business – Steve Sturgess, Director, HWP 
 

11. Future Meetings 
Thursday, Feb. 16, 2016 – to be held in the Roaring River/Bennett Springs 
Conference Rooms, 1730 E. Elm Street Conference Center, Jefferson City, MO 

 
Adjournment 
 
 
 
 



 

MISSOURI DEPARTMENT OF NATURAL RESOURCES 

HAZARDOUS WASTE MANAGEMENT COMMISSION 

Meeting Date: December 15, 2016 

 

ROLL CALL ROSTER 

 
      In Person:  By Phone:  Absent 

Chairman Elizabeth Aull  _____   ______  _____ 

Vice-Chairman Jamie Frakes  _____   ______  _____ 

Commissioner Charles Adams _____   ______  _____ 

Commissioner Michael Foresman _____   ______  _____ 

Commissioner Mark Jordan  _____   ______  _____ 

 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 1 

 
Pledge of Allegiance 

 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 2 

 
Approval of Minutes  

Issue:   
 

 Commission to review the General Session minutes from the Oct. 20, 2016, Hazardous 
Waste Management Commission meeting. 

 
 Commission to review the General Session minutes from the Nov. 3, 2016, Hazardous 

Waste Management Commission meeting. 
 
 
Recommended Action:   
 

 Commission to approve the General Session minutes from the Oct. 20, 2016, Hazardous 
Waste Management Commission meeting. 
 

 Commission to approve the General Session minutes from the Nov. 3, 2016, Hazardous 
Waste Management Commission meeting. 
 

 
 

 



GENERAL  
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MEETING 
 

MINUTES 
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GENERAL SESSION 
HAZARDOUS WASTE MANAGEMENT COMMISSION  

October 20, 2016; 10:00 A.M. 
1730 E. Elm Street 

Bennett Springs/Roaring River Conference Rooms 
Jefferson City, MO 65102 

 
(Note:  The minutes taken at Hazardous Waste Management Commission proceedings are just 
that, minutes, and are not verbatim records of the meeting.  Consequently, the minutes are not 
intended to be and are not a word-for-word transcription.) 
 
The meeting was streamed live from the Department’s website at: dnr.mo.gov/videos/live.htm. 
 
The phone line, for those Commissioners calling in to today’s meeting, was opened at 9:30 a.m. 
 
COMMISSIONERS PRESENT IN PERSON 
 
Chairman Elizabeth Aull 
Commissioner Michael Foresman 
 
COMMISSIONERS PRESENT BY PHONE 
 
Commissioner Mark Jordan 
Commissioner Charles Adams 
 
Chairman Aull called the General Session to order at approximately 10:00 a.m. 
 
A roll call was taken of the Commissioners.  Chairman Elizabeth Aull and Commissioner Michael 
Foresman were present in person.  Commissioner Charles Adams and Commissioner Mark Jordan 
were present by phone.   
 
1. PLEDGE OF ALLEGIANCE 
 

Chairman Aull led the recitation of the Pledge of Allegiance by the Hazardous Waste 
Management Commission (Commission) and guests. 

 
2. APPROVAL OF MINUTES  
 

 General Session minutes from the August 18, 2016, meeting: 
 

Commissioner Foresman made a motion to approve the August 18, 2016, General Session 
minutes.  Commissioner Adams seconded the motion. 
 

A vote was taken; all were in favor, none opposed.  Motion carried.  Minutes were 
approved. 
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3. PUBLIC HEARING – PROPOSED AMENDMENTS TO 10CSR26 – UNDERGROUND 
STORAGE TANKS RULEMAKING 
 
Chairman Aull called the public meeting to order and made the following statement: 
 
“I hereby call this public hearing to order.  A public hearing is not typically a forum for 
debate of the issues.  Rather, the purpose of this hearing is to provide the Department of 
Natural Resources and the public an opportunity to present testimony on the proposed 
changes to Chapter 2 of 10 CSR 26.   
 
At the request of the Commission, the Department will first present testimony on the proposed 
amendments and new rules.  Following their testimony, the public will be given the 
opportunity to comment on the proposed rulemaking.  A sign-up sheet is provided at the back 
of the room for anyone in attendance at the hearing, in addition to comment forms for those 
who wish to make any oral comments.  Please fill out a comment form if you wish to be heard.  
This will aid us in recognizing speakers and calling them to testify.  Additionally, we ask 
anyone who approaches the Commission to testify to please state their name and affiliation, if 
any, for the record and provide a business card, if available, to the court reporter and to the 
commission secretary.   
 
Written comments will also be accepted at this hearing.  Please provide them to the 
Hazardous Waste Program’s Director, Steve Sturgess.  Following the conclusion of the 
hearing, comments may be submitted by mail to the Director of the Hazardous Waste 
Program, P.O. Box 176, Jefferson City, Missouri 65102.  Comments submitted by mail must 
be postmarked on or before the end of the public comment period, on October 27, 2016.  
Email comments shall be sent to heather.peters@dnr.mo.gov and must also be received no 
later than October 27, 2016.” 

 
Ms. Heather Peters addressed the Commission and provided testimony for the state on the 
proposed amendments to 10CSR26, Underground Storage Tanks Rules.  A copy of the 
PowerPoint presentation made and the transcript for this public hearing can be found at: 
http://dnr.mo.gov/env/hwp/commission/meetings.htm.  
 
Following the conclusion of Ms. Peters’ testimony, Ms. Carol Eighmey, Executive Director of 
the Petroleum Storage Tank Insurance Fund (PSTIF), testified before the Commission 
outlining conflicts she represented to the proposed amendments.  Testimony provided by Ms. 
Eighmey can also be found at: http://dnr.mo.gov/env/hwp/commission/meetings.htm.  

 
Following this testimony Commission Foresman made a motion to close the hearing, which 
was seconded by Commission Adams.  
 

No questions were posed by the Commission.  This was provided as information only and 
required no other action on the part of the Commission at this time. 
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4. RULEMAKING UPDATE 
 
Mr. Tim Eiken, Director’s Office, HWP, addressed the Commission and noted that most of 
the recent rulemaking efforts had been touched upon by Heather Peters during the public 
hearing portion of the meeting.  He advised that staff were currently working on the 
Regulatory Impact Report and the response to comments and proposed changes would be 
presented at the December meeting. 
 
Mr. Eiken went on to note that there were a couple of other rulemaking issues that staff was 
working on at this time.  He advised that it had been 1 ½ years since the “No Stricter Than” 
legislation had passed which dictated a review of Missouri’s rules.  He noted that there were 
new federal rules that have come out since the last update in 2013 that were being looked at 
for adoption and the “Definition of Solid Waste” rule was still being reviewed.  He noted that 
it was 120 pages and was taking some time to go through.  He also advised that the new fee 
structure would go in to effect on Jan. 1, 2017, and there was still some outdated language in 
the rules that would need to be addressed. 
 
Mr. Eiken stated that the Missouri Riske Based Corrective Action guidance document and 
rule was also being reviewed for update and hoped to have some proposals and rule language 
by late this year or early next year.   
 
He went on to state that the Department’s five year review process was underway as the state 
needed to review their rules every five years to ensure the rules were still applicable and there 
was no outdated or duplicative language.  He noted that the comment period had ended on that 
review and that the Department had only received one comment on rules associated with the 
Hazardous Waste Program.  He noted that the Department would be preparing its report to the 
Joint Committee on Administrative Rules in line with their requirements. 
 
Mr. Eiken explained that a new webpage was being proposed for rules in development and all 
updates would be posted to it.  The new site would provide the rule text, any fiscal notes the 
RIR, etc., and comments could be submitted electronically on any rules proposed.  He advised 
the Commission that he would keep them updated on this effort. 
 

No questions were posed by the Commission.  This was provided as information only and 
required no other action on the part of the Commission. 

 
5. LEGISLATIVE UPDATE 

 
Mr. Tim Eiken, Director’s Office, HWP, addressed the Commission and noted that there was 
no new information on legislative issues since the last meeting.  He advised that it was in-
between sessions and they had wrapped up the bills at the last meeting.  He noted that staff 
continue to monitor any proposed legislation and were watching sunset dates.  He stated that 
the DERT Fund was scheduled to sunset in Aug. of 2017 and that the battery fee was 
scheduled to sunset in 2018.  He noted that there were two more legislative sessions for 
extensions to be proposed. 
 



 
 

4 
 

No questions were posed by the Commission.  This was provided as information only and 
required no other action on the part of the Commission. 

  
6. DRYCLEANING ENVIRONMENTAL RESPONSE TRUST (DERT) FUND ANNUAL 

REPORT 
 
Mr. Scott Huckstep, Chief, Brownfield/Voluntary Cleanup Program, addressed the 
Commission and provided an overview of the DERT Annual Report.  Mr. Huckstep noted that 
the report was due to the legislators by July of each year for the previous calendar year.  He 
provided a PowerPoint presentation showing historical information, trends and current status 
of the fund.   
 
Mr. Huckstep noted that the fund was decreasing as the number of registrants decreased each 
year with technology changes and drycleaners moving away from chlorinated solvents.  He 
stated that all drycleaners had to register originally; but, those using non-chlorinated solvents 
received an exemption following a change in legislation in 2005. 
 
Mr. Huckstep explained that the surcharges for use of chlorinated solvents provide funding for 
cleanups, but there have been no new cleanups funded since 2012, and that any work plans 
after Sept. 2012, may not have funds available for reimbursement. 
 
He went on to advised the Commission that as the sunset date draws near, if legislation is not 
proposed to extend the fund, staff are beginning to put together a plan to close out the fund 
permanently.  He did note that there had been some legislative interest expressed but nothing 
was confirmed. 
 
Mr. Huckstep responded to questions from the Commission regarding the number of ongoing 
cleanups and what will happen to those sites if the fund closes. 
 

No other questions were posed by the Commission.  This was provided as information 
only and required no other action on the part of the Commission. 
 

 
7. QUARTERLY REPORT 

 
Ms. Amy Feeler, Public Information Officer, addressed the Commission and presented the 
Quarterly Report for the period of April through June 2016.  Ms. Feeler directed their 
attention to the article on Plume Stability from the RCRA perspective, which had been 
provided by the Permits section. 
 

No questions were posed by the Commission.  This was provided as information only and 
required no other action on the part of the Commission. 

 
8. LEGAL UPDATE 

 
Ms. Brook McCarrick addressed the Commission and advised that the Attorney General’s 
Office currently had 86 active hazardous waste cases and that half of them were UST related.  
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Ms. McCarrick then introduced Brian Allard, who she advised was a new attorney with the 
AGO’s office who was working with environmental cases, and noted that he would be 
providing information on what the AGO was currently doing with these type of cases. 
 
Mr. Allard addressed the Commission and began by noting that the AGO’s office was taking a 
new approach to UST cases.  He advised that prior to Apr. or May, when a financial 
responsibility (FR) case came in, it started a process, or a “demand package.”  He noted that a 
demand letter was sent, and any efforts were on hold awaiting a response; with the case just 
sitting around waiting and no FR in place.  He advised that in one instance there were five 
petitions sent in for FR violations and that the sites had had PSTIF coverage at one time so the 
responsible parties were aware of what was required.  He stated that preliminary injunctions 
were filed in these cases for lockouts on the facilities, and some success had been seen on 
these sites.  He stated that there were mixed results from this action, either FR was put in 
place or the tanks began closure efforts; but, he noted there was immediate responses to this 
type of effort and that he hoped to continue to use this process.  He advised that he had asked 
DNR to get cases to the AGO’s office quickly so filings could be done.  He went on to state 
that the AGO’s office was also trying to make judges aware that these were not just 
“paperwork violations,” but that they had a larger impact and this ensured that everyone was 
complying. 
 
Mr. Allard responded to a question from the Commission as to where the cases were being 
filed, and he noted that the county where the offense took place was where the case would be 
heard.  He noted that maps were provided showing the surrounding areas so that the judges 
were aware of the area surrounding the sites and who/what could be affected, thereby 
humanizing the case.   
 

No other questions were posed by the Commission.  This was provided as information 
only and required no action on the part of the Commission. 
 

9. PUBLIC INQUIRIES AND ISSUES 
 
The floor was opened to any public inquiries and Mr. Kevin Perry, REGFORM, requested to 
speak before the Commission.  Mr. Perry addressed the Commission and advised the 
Commission that he wanted to provide a heartfelt and quick thanks to DNR staff for their 
presentations at the recent REGFORM conference.  He noted that there was a good turnout 
and that in addition to being presenters, staff had also been well represented in the attendance 
and had interacted with stakeholders also in attendance, providing for good dialogue between 
regulators and stakeholders. 
 

No questions were posed by the Commission.  This was provided as information only and 
required no action on the part of the Commission. 

 
11. OTHER BUSINESS 
 

Mr. Steve Sturgess, Director, HWP, addressed the Commission and noted that Sara Parker 
Pauley had left the Department and would start as the Director of the Department of 
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Conservation as of Nov. 1, 2016.  He went on to state that Harry Bozoian had been appointed 
as the new Department Director.   
 
Mr. Sturgess then noted that the EPA had completed their review of the department’s Tanks 
program along with their review of the PSTIF program and that staff were awaiting the draft 
report.  He also advised that the PSTIF had held their Sept. Board meeting, with the Tanks 
budget being on the agenda; but, they had tabled the issue until the EPA report was received.  
The board had also advised the department that they had directed their legal counsel to 
determine if the PSTIF even had a legal obligation to fund the Tanks program. 
 
Mr. Sturgess noted that staff were currently reviewing the EPA’s Determination on Solid 
Waste and would provide information in the future.  He also noted that there would be a short 
public hearing on Nov. 3, 2016, which would be held by conference call for the 
Commissioners.  He then advised that the regular meeting scheduled for Dec. 15, 2016, would 
require a vote on the proposed rules and that it was very important that the Commission had a 
quorum for that meeting.   
 
Commissioner Aull asked that the EPA review be shared with the Commission when it was 
received. 
 

No other questions were posed by the Commission.  This was provided as information 
only and required no action on the part of the Commission. 

 
12. FUTURE MEETINGS  
  

It was noted that there was a special public hearing scheduled for Thursday, November 3, 
2016, to hear the state’s and public testimony on the two UST proposed rule amendments that 
were not heard at today’s meeting.  Chairman Aull reiterated to the Commissioners that it was 
a public hearing and it was very important that they be available for it and the December 
meetings. 
 
A motion was made by Commission Foresman to adjourn the meeting and was seconded by 
Commissioner Jordan.  Chairman Aull adjourned the meeting at 12:16 p.m.   

 
Respectfully Submitted, 
 
 
 
______________________________ 
Debra D. Dobson, Commission Assistant 
 
 
APPROVED 
 
 
 
______________________________ _____________________ 
Elizabeth Aull, Chairman   Date 
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GENERAL SESSION 
HAZARDOUS WASTE MANAGEMENT COMMISSION  

November 3, 2016; 09:30 A.M. 
1730 E. Elm Street 

Bennett Springs/Roaring River Conference Rooms 
Jefferson City, MO 65102 

 
(Note:  The minutes taken at Hazardous Waste Management Commission proceedings are just 
that, minutes, and are not verbatim records of the meeting.  Consequently, the minutes are not 
intended to be and are not a word-for-word transcription.) 
 
The meeting was streamed live from the Department’s website at: dnr.mo.gov/videos/live.htm. 
 
The phone line was opened at 9:20 a.m. 
 
COMMISSIONERS PRESENT BY PHONE 
Chairman Elizabeth Aull 
Vice-Chairman Jamie Frakes 
Commissioner Michael Foresman 
Commissioner Mark Jordan 
 
Chairman Aull called the General Session to order at approximately 09:30 a.m. 
 
A roll call was taken of the Commissioners.  Chairman Elizabeth Aull, Vice-Chairman Jamie 
Frakes, Commissioner Michael Foresman and Commissioner Mark Jordan were present by phone.   
 
1. PLEDGE OF ALLEGIANCE 
 

Chairman Aull asked Steve Sturgess to lead the recitation of the Pledge of Allegiance by the 
Hazardous Waste Management Commission (Commission) and guests. 
 

2. PUBLIC HEARING – PROPOSED AMENDMENTS TO 10CSR26 – UNDERGROUND 
STORAGE TANKS RULEMAKING 
 
Chairman Aull called the public meeting to order and made the following statement: 
 
“I hereby call this public hearing to order.  A public hearing is not typically a forum for 
debate of the issues.  Rather, the purpose of this hearing is to provide the Department of 
Natural Resources and the public an opportunity to present testimony on the proposed 
changes to Chapter 2 of 10 CSR 26.   
 
At the request of the Commission, the Department will first present testimony on the proposed 
amendments and new rules.  Following their testimony, the public will be given the 
opportunity to comment on the proposed rulemaking.  A sign-up sheet is provided at the back 
of the room for anyone in attendance at the hearing, in addition to comment forms for those 
who wish to make any oral comments.  Please fill out a comment form if you wish to be heard.  
This will aid us in recognizing speakers and calling them to testify.  Additionally, we ask 
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anyone who approaches the Commission to testify to please state their name and affiliation, if 
any, for the record and provide a business card, if available, to the court reporter and to the 
commission secretary.   
 
Written comments will also be accepted at this hearing.  Please provide them to the 
Hazardous Waste Program’s Director, Steve Sturgess.  Following the conclusion of the 
hearing, comments may be submitted by mail to the Director of the Hazardous Waste 
Program, P.O. Box 176, Jefferson City, Missouri 65102.  Comments submitted by mail must 
be postmarked on or before the end of the public comment period, on October 27, 2016.  
Email comments shall be sent to heather.peters@dnr.mo.gov and must also be received no 
later than October 27, 2016.” 

 
Ms. Heather Peters addressed the Commission and provided testimony for the state on the two 
proposed amendments to 10CSR26, Underground Storage Tanks Rules.  A copy of the 
PowerPoint presentation made and the transcript for this public hearing can be found at: 
http://dnr.mo.gov/env/hwp/commission/meetings.htm.  
 
Vice-Chairman Frakes posed a question regarding the schedule, which was responded to by 
Ms. Peters.   
 

No other questions were posed by the Commission.  This was provided as information 
only and required no other action on the part of the Commission at this time. 
 
Chairman Aull requested a motion to close the hearing, which was made by 
Commissioner Foresman, and was seconded by Vice-Chairman Frakes.  All were in favor, 
none opposed, motion carried. 

 
Chairman Aull inquired as to whether there were any other questions and noted the 
Commission would be tasked with making a decision on the rule package at the Dec. 15, 
meeting,  and encouraged all the Commissioners to be available for this vote. 
 
A motion was made by Vice-Chairman Frakes to adjourn the meeting and was seconded by 
Commissioner Foresman.  Chairman Aull adjourned the meeting at 9:42 a.m.   

 
Respectfully Submitted, 
 
 
 
______________________________ 
Debra D. Dobson, Commission Assistant 
 
 
APPROVED 
 
 
 
______________________________ _____________________ 
Elizabeth Aull, Chairman   Date 



Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 3 

 
Certification of Decision on Orders of Rulemaking for Proposed Rules Regarding 

Underground Storage Tanks 
 

Issue: 
 
The Department has received comments and provided responses to each comment, 
including some changes to the text of the following proposed rules located in Title 10, 
Division 26 of the Code of State Regulations (10 CSR 26).  The recommended changes 
and revised rule text are included in an Order of Rulemaking for each of the following 
proposed rules.  The adoption of the Orders of Rulemaking is an opportunity for the 
Commission to discuss the proposed rules, the comments received and the recommended 
response to comments, and provide a final decision on the text of the following 
amendments and new rules. 
 
__________Amended Rules__________ 
   
10 CSR 26-2.010    Applicability 
 
10 CSR 26-2.011  Interim Prohibition for Deferred Underground Storage Tank Systems 
 
10 CSR 26-2.012   Definitions 
 
10 CSR 26-2.019  New Installation Requirements 
 
10 CSR 26-2.020  Performance Standards for New Underground Storage Tank Systems 
 
10 CSR 26-2.021  Upgrading of Existing Underground Storage Tanks Systems 
 
10 CSR 26-2.022  Notification Requirements 
 
10 CSR 26-2.030  Spill and Overfill Control 
 
10 CSR 26-2.031  Operation and Maintenance of Corrosion Protection 
 
10 CSR 26-2.032  Compatibility 
 
10 CSR 26-2.033  Repairs 
 
10 CSR 26-2.034   Reporting and Record Keeping 
 
10 CSR 26-2.040  General Requirements for Release Detection for All Underground 

Storage Tank Systems 
 
10 CSR 26-2.041  Requirements for Petroleum Underground Storage Tank Systems 
 



10 CSR 26-2.042  Requirements for Hazardous Substance Underground Storage Tanks 
Systems 

 
10 CSR 26-2.043  Methods of Release Detection for Tanks 
 
10 CSR 26-2.044  Methods of Release Detection for Piping 
 
10 CSR 26-2.048  Release Detection Record Keeping (Amendment – moves from 2.045) 
 
10 CSR 26-2.050  Reporting of Suspected Releases 
 
10 CSR 26-2.052 Release Investigation and Confirmation Steps 
 
__________New Rules__________ 
 
10 CSR 26-2.013 UST Systems with Field-Constructed Tanks and Airport Hydrant Fuel 

Distribution Systems  
 
10 CSR 26-2.035 Testing of Containment Sumps  
 
10 CSR 26-2.036 Operation and Maintenance Walkthrough Inspections  
 
10 CSR 26-2.046 Alternative Methods of Release Detection for Field-Constructed Tanks  
 
10 CSR 26-2.047 Alternative Methods of Release Detection for Bulk Piping  
 
Recommended Action: 
 
The Commission to adopt  Orders of Rulemaking for the proposed amendment of 10 CSR 
26-2.(010, 011, 012, , 019, 020, 021, 022, 030, 031, 032, 033, 034, , 040, 041, 042, 043, 
044, 048, 050, 052) and proposed new rules 10 CSR 26-2.(013, 035, and 036) published 
in the September 15, 2016, Missouri Register; and the proposed new rules10 CSR 26-
2.(046, 047) published in the October 3, 2016, Missouri Register, and that the 
Commission direct the Department to proceed to file the Orders with the Joint Committee 
on Administrative Rules and the Secretary of State. 
 
Presented By: 
 
Heather Peters – Compliance and Enforcement Section, HWP 
 

Suggested Motion Language: 
 

“I move that the Commission (adopt)(not adopt)(adopt with 
modifications) the Orders of Rulemaking for the proposed 
amendment of 10 CSR 26-2.(010, 011, 012, , 019, 020, 021, 
022, 030, 031, 032, 033, 034, , 040, 041, 042, 043, 044, 048, 
050, 052) published in the September 15, 2016, Missouri 
Register, the proposed new rules 10 CSR 26-2.(013, 035, 



036) published in the September 15, 2016, Missouri 
Register; and the proposed new rules 10 CSR 26-2.(046, 
047) published in the October 3, 2016, Missouri Register, 
and that the Department (proceed)(not proceed) to file the 
Orders with the Joint Committee on Administrative Rules 
and the Secretary of State.” 



 
 
 
 
 
 
 
 

CHAIRMAN AULL’S 
OPENING STATEMENT 

 
Orders of Rulemaking for Proposed 

Rules Pertaining to 
Underground Storage Tanks 

 



CHAIRMAN’S STATEMENT 
 
On Aug, 15, 2016, the Department, with the approval of this Commission, 
filed amended and proposed underground storage tank rules with the 
Secretary of State’s office.  Publication of the rules in the Sept. 15, 2016, 
Missouri Register, and republication of two of the proposed rules in the Oct. 
3, 2016, edition of the Missouri Register, began the public comment periods 
for the rules.  Public hearings, regarding the rules, were held on Oct. 20, 
2016, and Nov. 3, 2016.  The final public comment period closed on Oct. 27 
for the rules published on Sept. 15, except for the two rules which were 
republished on Oct. 3, for which the comment period ended on Nov.10. 
2016. 
 
Today, the Department will present Orders of Rulemaking for the proposed 
underground storage tank rules.  The Orders of Rulemaking are rule-
specific, with each order providing a summary of the comments received 
regarding each rule, the responses to those comments and a description of 
any changes the Department made to the rule in response to the comments 
received. 
 
Following the presentation of the Orders of Rulemaking, the Commission 
will vote to approve the orders as presented, approve with modification, or 
disapprove. 
 
Heather Peters, of the Department’s Hazardous Waste Program, will present 
the Orders of Rulemaking on behalf of the Department.  After the 
department’s presentation on the recommended changes to the rule text in 
response to comments, the commission will consider adoption of the final 
Orders of Rulemaking for each rule. 
 
 



MISSOURI HAZARDOUS WASTE MANAGEMENT COMMISSION 
CERTIFICATION OF ADOPTION OF ORDERS OF RULEMAKING 

December 15, 2016 
 

 “I move that the Commission adopt the Orders of Rulemaking for the proposed 
amendment of 10 CSR 26-2.(010, 011, 012, 013, 019, 020, 021, 022, 030, 031, 032, 
033, 034, 035, 036, 040, 041, 042, 043, 044, 048, 050, 052) published in the September 
15, 2016, Missouri Register; the proposed new rules 10 CSR 26-2.(013, 035, 036) 
published in the September 15, 2016, Missouri Register; and the proposed new rules 
10 CSR 26-2.(046, 047) published in the October 3, 2016, Missouri Register, and 
that the Department proceed to file the Orders with the Joint Committee on 
Administrative Rules and the Secretary of State.” 

 
 “I move that the Commission adopt with modifications the Orders of Rulemaking 

for the proposed amendment of 10 CSR 26-2.(010, 011, 012, 013, 019, 020, 021, 022, 
030, 031, 032, 033, 034, 035, 036, 040, 041, 042, 043, 044, 048, 050, 052) published in 
the September 15, 2016, Missouri Register; ; the proposed new rules 10 CSR 26-
2.(013, 035, 036) published in the September 15, 2016, Missouri Register and the 
proposed new rules 10 CSR 26-2.(046, 047) published in the October 3, 2016, 
Missouri Register, and that the Department proceed to file the Orders with the Joint 
Committee on Administrative Rules and the Secretary of State.” 

 
 “I move that the Commission not adopt the Orders of Rulemaking for the proposed 

amendment of 10 CSR 26-2.(010, 011, 012, 013, 019, 020, 021, 022, 030, 031, 032, 
033, 034, 035, 036, 040, 041, 042, 043, 044, 048, 050, 052) published in the September 
15, 2016, Missouri Register; ; the proposed new rules 10 CSR 26-2.(013, 035, 036) 
published in the September 15, 2016, Missouri Register and the proposed new rules 
10 CSR 26-2.(046, 047) published in the October 3, 2016, Missouri Register, and 
that the Department not proceed to file the Orders with the Joint Committee on 
Administrative Rules and the Secretary of State.” 

 
In accordance with Section 536.016 RSMo, the members of the Hazardous Waste Management 
Commission certify the adoption of the Orders of Rulemaking to amend 20 rules and adopt 5 
new rules in Title 10 Division 26 of the Code of State Regulations.  We further certify that this 
rulemaking is necessary to carry out the purposes of the Revised Statutes of Missouri. 

 
             
Elizabeth Aull, Chairman    Jamie Frakes, Vice-Chairman 
 
 
             
Michael Foresman, Commissioner   Mark Jordan, Commissioner 
 
 
        
Charles Adams, Commissioner 
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Missouri Hazardous Waste 
Management Commission

Response to Comments and 

Adoption of Order of Rulemaking

Dec. 15, 2016

State Program Approval (SPA)
• Needed for Missouri to run Missouri’s 

program

• Needed to keep any state-specific rules or 
determinations

• IF new rules are not promulgated, SPA very 
likely in jeopardy
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Commenters
• Comments provided by:

– Executive Director, Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF)

– One larger petroleum company

– Missouri Petroleum Marketers and Convenience 
Store Association (MPCA)

– Attorney representing STL Fuel Company 
(Lambert-St. Louis International Airport)

– One small station/garage owner

Proposed Rules

• Sept. 15, 2016 - Proposed amendments published in 
Missouri Register  (All 25 originally)

• Oct. 20, 2016 - Public Hearing with HWMC

• Oct. 27, 2016 - End of Public Comment Period

• Nov. 3, 2016 - Public Hearing with HWMC for two 
re-printed rules (10 CSR 26-2.046 and 2.047)

• Nov. 10, 2016 - End of Public Comment Period for 
two separate rules (10 CSR 26-2.046 and 2.047)
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Summary of Response to Comments
• Response to comments document:

– 106 individual comments (plus MPCA’s support of the 87 
submitted by PSTIF and four submitted by a large oil company)

– 148 response to comments (some comments applied to multiple 
rules)

• Six “significant” comments from PSTIF

• One significant topic from Lambert-St. Louis International 
Airport

• Most other comments were regarding wording, phrasing, 
semantics and implementation of rules or were outside of 
the scope of the rules

Changes Made In Response
• Approximately 65 changes made on 17 of the 

25 rules

• Most dealt with language, semantics or rule 
structure
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Definitions of Underground Storage Tanks (UST) 

Federal (280.12) - 1986

UST means any one or 
combination of tanks 
(including underground pipes
connected thereto) that is used 
to contain an accumulation of 
regulated substances, and the 
volume of which (including the 
volume of underground pipes 
connected thereto) is 10 
percent or more beneath the 
surface of the ground

State (319.100) - 1989

UST means any one or 
combination of tanks, 
including pipes connected 
thereto, used to contain an 
accumulation of regulated 
substances, and the volume of 
which, including the volume of 
the underground pipes 
connected thereto, is ten 
percent or more beneath the 
surface of the ground

“State Specific” Proposals
• New Piping Installation Notice

– Comment suggested removal of this language
• Withdrew proposal to require notification prior to 

installing new or replacement piping

• Interior lining recordkeeping
– Comment suggested removal of this language

• Interior lining “package” not approved without this 
recordkeeping component

• Retained this language
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Impact of New Testing Rules

• Comment suggested new 
options/equipment on the horizon
– Suggested delay of rule

• Per EPA, must have the authority in rule

• Implementation – 2019/2020
– How to implement is the question

Response to Failed Tests
• Discussed in July 21 meeting and contractor 

outreach trainings

• Already encounter
– Broken spill basins      

– Broken overfill devices

– Non-functioning release detection equipment

– Compromised containment sumps
*Alone, these are not a basis for suspected release
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Response to Failed Tests (cont.)
• Implementation

• Can create guidance documents

• Can create written determinations
*NOT a new finding or response

Fiscal Note Not Created
• Comments said no fiscal note on federal 

changes

• Rules referenced federal fiscal note
– Assessment of the potential costs, benefits and 

other impacts of the final revisions to EPA’s UST 
Regulations

• Amended fiscal note added to each rule
– Used federal calculations ($715/facility)

– Used Missouri facility count (3,420 facilities)
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Opposed Double-Wall Tank Rule
• May deter system replacement

• Proof of reduction in leaks

• “De Facto” ban on steel tanks

Opposed Double-Wall Tank Rule 
(cont.)
• If not implemented, SPA/grant may be lost

• Difficult to track and quantify releases that do 
not occur

• Not a “de facto” ban on steel tanks
– More double-walled steel tanks installed in each of 

the last three years than single-walled

– Last three years, approximately only 10% of tanks 
installed are steel
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Airport Hydrant/Field Constructed Tanks

• Requested more time to close

• Requested not to be subject to operational 
requirements

• Given some additional time

• Additional time may be considered under 
“enforcement discretion” if warranted

• Site likely already complies

Recommendation

• Adopt all 25 Orders of Rulemaking, including 
modifications recommended by program staff

– 20 amended rules

– Five new rules
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Rulemaking Schedule
• Dec. 15, 2016 - Final adoption of rules by 

HWMC

• Dec. 23, 2016 - Orders of Rulemaking to 
JCAR

• Jan. 25, 2017 - File with Secretary of State

• March 1, 2017 - Orders of Rulemaking to 
be published in the Missouri Register

• April 30, 2017 - Rulemaking effective

QUESTIONS ?



 
 
 

RULE 
LANGUAGE 
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personnel records;
12. Information Systems is responsible for providing and

improving information and communication services used by employ-
ees of MoDOT through the operation and maintenance of local and
statewide data networks and telephone services. Information Systems
staff provide applications programming expertise to support the engi-
neering, financial, operational, and general information needs of
MoDOT;

13. Maintenance is responsible for assisting and supporting
maintenance activities for the preservation and operation of the state
highway system;

14. Motor Carrier Services provides information, credentials,
and permits and enforces safety for businesses and individuals inter-
ested in commercial property and passenger-carrying operations on
public highways in and through Missouri;

15. Multimodal Operations is responsible for administering
state and federal programs that support and develop non-highway
passenger and freight transportation, which include aviation, rail-
roads, transit, and waterways. Major programs include capital
improvements, operating support, technical assistance, safety out-
reach, and identifying freight efficiencies/opportunities;

16. Risk and Benefits Management is responsible for the man-
agement and implementation of medical and life insurance plans for
department employees and retirees; administration of MoDOT’s self-
insurance operations, including workers’ compensation, fleet liabili-
ty, general liability, and property damage recovery; and administra-
tion of the safety and health programs;

17. Traffic and Highway Safety is responsible for the safe and
efficient movement of people and goods on the state highway system.
This includes supporting signing, striping, traffic signals, lighting,
intelligent transportation systems (ITS), roadway access, and safety
management programs throughout the state. Traffic and Highway
Safety is responsible for the coordination of traffic management,
incident management, traveler information services, and the radio
and emergency communication systems; and is also responsible for
planning, directing, and coordinating the solicitation, review, award,
and monitoring of federal highway safety grant contracts and concen-
trates their efforts in the areas of education, enforcement, and engi-
neering to prevent deaths and injuries from motor vehicle accidents;
and 

18. Transportation Planning is responsible for [collecting, man-
aging, and analyzing data to provide a single source of infor-
mation to support MoDOT’s decision process related to main-
tenance, construction, and reconstruction of the state trans-
portation system; developing and tracking the five- (5-) Year
Highway and Bridge Construction Schedule and the
Statewide Transportation Improvement Program; mapping;
and developing] planning and coordinating a long range, total trans-
portation system for MoDOT. This includes developing the long
range transportation plan; developing, coordinating, and tracking
the five- (5-) year Statewide Transportation Improvement
Program; mapping; collecting, managing, and analyzing data to
provide a single source of information to support MoDOT’s deci-
sion process related to maintenance, construction, and reconstruc-
tion of the state transportation system; leading organizational per-
formance management, including the production of MoDOT’s
quarterly performance management document, Tracker; and
facilitating process improvement, customer satisfaction, and prob-
lem solving teams to improve operational performance.

(3) How to Obtain Information. The official residence of the com-
mission, as well as the offices of the director, chief counsel, commis-
sion secretary, and divisions of MoDOT, is the Missouri Department
of Transportation Building in Jefferson City, Missouri. Written
inquiries by the public should be addressed to the Commission
Secretary, Missouri Department of Transportation Building, PO Box
270, Jefferson City, MO 65102.  The general information telephone
number is (573) 751-2551. Inquiries may be made via email to com-

ments@modot.mo.gov. Information from any district office of the
department may be obtained in person, by writing, or by telephoning
the District Engineer, Missouri Department of Transportation:
Northwest District, 3602 North Belt Highway, St. Joseph, MO
64506-1399, (816) 387-2350; Northeast District, 1711 South
Highway 61, [PO Box 1067,] Hannibal, MO 63401, (573) 248-
2490; Kansas City District, 600 NE Colbern Rd., Lee’s Summit,
MO 64086, (816) 622-6500;  Central District, 1511 Missouri
Boulevard, PO Box 718, Jefferson City, MO 65102, (573) 751-3322;
St. Louis District, 1590 Woodlake Drive, Chesterfield, MO 63017,
(314) 275-1500; Southwest District, 3025 East Kearney, PO Box
868, Springfield, MO 65801, (417) 895-7600; and Southeast
District, 2675 N. Main Street, PO Box 160, Sikeston, MO 63801,
(573) 472-5333.

AUTHORITY: section 536.023, RSMo Supp. 2013. Original rule filed
Oct. 14, 1976, effective March 1, 1977. For intervening history,
please consult the Code of State Regulations. Amended: Filed Aug.
4, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate. 

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred ($500) in the aggregate. 

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri Department of Transportation, Pam Harlan, Secretary to
the Commission, PO Box 270, Jefferson City, MO 65102. To be con-
sidered, comments must be received within thirty (30) days after pub-
lication of this notice in the Missouri Register. No public hearing is
scheduled.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.010 Applicability. The commission is amending sec-
tions (2) and (3) and adding a new section (4) to this rule.  

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed new system require-
ments, and incorporate new technologies. The department will also
take this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations.

(2) The following UST systems are excluded from the requirements
of this chapter: 

(A) Any UST system holding hazardous wastes listed or identified
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in the Missouri Hazardous Waste Management Law, sections
260.350–260.434, RSMo, and the rules promulgated thereunder or
a mixture of hazardous waste and other regulated substances, except
for [waste] used oil as defined in 10 CSR 25-11.279;

(3) [Deferrals] Partial Exclusions. Rules 10 CSR 26-2.020–10 CSR
26-2.053 and closure requirements in 10 CSR 26-2.060–10 CSR 26-
2.064 do not apply to any of the following types of UST systems:  

(A) Wastewater treatment tank systems not covered in subsection
(2)(B) above; 

(C) Any UST system that is part of an emergency generator system
at nuclear power generation facilities [regulated] licensed by the
Nuclear Regulatory Commission [under] and subject to the
Nuclear Regulatory Commission requirements regarding design
and quality criteria, including but not limited to, 10 CFR Part
50[, Appendix A]; 

(D) Aboveground tanks associated with [A]airport hydrant fuel
distribution systems; and 

(E) [UST systems with] Aboveground tanks associated with
field-constructed tanks. 

(4) Previously deferred UST systems. Previously deferred airport
hydrant fuel distribution systems, tank systems, and field con-
structed tanks systems must meet one (1) of the following options
for compliance:

(A) Option 1. Owners and operators must document that the
previously deferred UST is appropriate for continued use by pro-
viding proof of compliance with 10 CSR 26-2.020 through 10
CSR 26-2.048; or

(B) Option 2. Permanent closure of the UST system no later
than July 1, 2019.

(C) New UST systems installed after July 1, 2017, must meet
all requirements at installation.

AUTHORITY: sections 319.100, 319.105, 319.107, 319.111, and
319.114, RSMo 2000, and sections 319.109 and 319.137, RSMo
Supp. [2010] 2013. This rule originally filed as 10 CSR 20-10.010.
Original rule filed April 2, 1990, effective Sept. 28, 1990. Amended:
Filed Jan. 2, 1996, effective Aug. 30, 1996. Moved and amended:
Filed April 15, 2011, effective Dec. 30, 2011. Amended: Filed Aug.
15, 2016. 

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate. The public entity fiscal cost impacts for compliance
with the federal standards are accounted for in the federal rulemak-
ings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate. The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required. However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous Waste
Program at PO Box 176, Jefferson City, MO 65102-0176. To be accept-
ed, written comments must be postmarked by midnight on October 27,
2016. Email comments shall be sent to heather.peters@dnr.mo.gov.

Please direct all inquiries to the Rules Coordinator of the Hazardous
Waste Program, at 1730 E. Elm, Jefferson City, MO 65102, telephone
(573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.011 Interim Prohibition for Deferred Underground
Storage Tank Systems. The commission is proposing to delete sec-
tions (2) and (3) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed new system instal-
lation requirements, outline the requirements for new USTs at mari-
nas, and incorporate new technologies. The department will also
take this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations.   

[(2) Notwithstanding section (1) of this rule, a UST system
without corrosion protection may be installed at a site that
is determined by a corrosion expert not to be corrosive
enough to cause it to have a release due to corrosion during
its operating life. Owners and operators must maintain
records that demonstrate compliance with the requirements
of this section for the remaining life of the tank.]

[(3)The determination in section (2) of this rule should comply
with the following recommended practice: NACE International
RP 0285-2002, Corrosion Control of Underground Storage
Tank Systems by Cathodic Protection, revised 2002. This
document is incorporated by reference without any later
amendments or modifications. To obtain a copy contact NACE
International, Box 218340, Houston, TX 77218-8340, (713)
492-0535, www.nace.org.]

AUTHORITY: section 319.105, RSMo 2000, and section 319.137,
RSMo Supp. [2010] 2013. This rule originally filed as 10 CSR 20-
10.011. Original rule filed April 2, 1990, effective Sept. 28, 1990.
Moved and amended: Filed April 15, 2011, effective Dec. 30, 2011.
Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate. The private
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entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.012 Definitions. The commission is proposing to
amend section (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
department will also take this opportunity to clarify ambiguous or
confusing language and update industry standard referenced in the
regulations.

(1) Many definitions relevant to this rule are set forth in the under-
ground storage tank (UST) law in section 319.100, RSMo. [The
regulations set forth in 40 CFR part 280.12, July 1, 2010,
as published by the Office of the Federal Register, National
Archives and Records Administration, Superintendent of
Documents, Pittsburgh, PA 15250-7954, are incorporated
by reference. This rule does not incorporate any subsequent
amendments or additions. The definitions set forth in 40
CFR 280.12, are subject to the following additions, modifi-
cations, substitutions, or deletions in the subsections:]

(A) Definitions beginning with the letter A. 
1. “Aboveground release” means any release to the surface

of the land or to surface water. This includes, but is not limited
to, releases from the aboveground portion of a UST system and
aboveground releases associated with overfills and transfer oper-
ations as the regulated substance moves to or from a UST system.

2. “Airport hydrant fuel distribution system” (also called

airport hydrant system) means a UST system which fuels aircraft
and operates under high pressure that typically terminates into
one (1) or more hydrants (fill stands). The airport hydrant system
begins where fuel enters one (1) or more tanks from an external
source such as a pipeline, barge, rail car, or other motor fuel car-
rier.  

3. “Ancillary equipment” means any devices used to distrib-
ute, meter, or control the flow of regulated substances to and
from a UST including, but not limited to, such devices as piping,
fittings, flanges, valves, and pumps.

[1.]4. “Annual” means recurring, done, or performed every
three hundred sixty-five (365) days.

[2.]5. “Annually” means at least once every three hundred
sixty-five (365) days[;].

(B) Definitions beginning with the letter B. [(Reserved);]
1. “Belowground release” means any release to the subsur-

face of the land or to groundwater.  This includes, but is not lim-
ited to, releases from the belowground portions of a UST system
and belowground releases associated with overfills and transfer
operations as the regulated substances move to or from a UST.

2. “Beneath the surface of the ground” means beneath the
ground surface or otherwise covered with earthen materials.

3. “Biannually” or “biannual” means recurring, done, or
performed every six (6) months. 

(C) Definitions beginning with the letter C. 
1. “Cathodic protection” is a technique to prevent corrosion

of a metal surface by making that surface the cathode of an elec-
trochemical cell.  For example, a tank system can be cathodically
protected through the application of either galvanic anodes or
impressed current.

2. “Cathodic protection tester” means a person who can
demonstrate an understanding of the principles and measure-
ments of all common types of cathodic protection systems as
applied to buried or submerged metal piping and tank systems.
At a minimum, such persons must be certified by NACE
International, the Steel Tank Institute, or the International Code
Council.

[1.]3. [To the definition of] “CERCLA” [at 40 CFR
280.12, incorporated in this rule, add the words “] means the
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments
and Reauthorization Act of 1986[” after the words “as amend-
ed”;].

4. “Compatible” means the ability of two (2) or more sub-
stances to maintain their respective physical and chemical prop-
erties upon contact with one another for the design life of the
tank system under conditions likely to be encountered in the
UST. 

5. “Connected piping” means all piping including valves,
elbows, joints, flanges, and flexible connectors attached to a UST
system through which regulated substances flow.  For the pur-
pose of determining how much piping is connected to any indi-
vidual UST system, the piping that joins two (2) UST systems
should be allocated equally between them. 

6. “Consumptive use” with respect to heating oil means con-
sumed on the premises for heating purposes, typically in the
operation of heating equipment, boilers, and furnaces.

7. “Containment sump” means a liquid-tight container that
protects the environment by containing leaks and spills of regu-
lated substances from piping, dispensers, pumps, and related
components in the containment area.   

8. “Corrosion expert” means a person who, by reason of
thorough knowledge of the physical sciences and the principles of
engineering and mathematics acquired by a professional educa-
tion and related practical experience, is qualified to engage in the
practice of corrosion control on buried or submerged metal pip-
ing systems and metal tanks.  Such a person must be certified by
NACE International as a CP Technologist, CP Specialist, or
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Senior Corrosion Technologist, or for sti-P3® tanks, a Steel Tank
Institute certified Cathodic Protection Inspector.

(D) Definitions beginning with the letter D.
1. “De minimus” means—

A. Any volume of regulated substance(s) contained in a tank
with a capacity of less than one hundred ten (110) gallons; or

B. A very low concentration of regulated substances; or
C. Any volume of regulated substance(s) contained in an

emergency backup tank that holds regulated substances for only a
short period of time and is expeditiously emptied after use.
(Comment: De minimus tanks include: swimming pools, permitted
wastewater treatment facilities, and chlorinated, potable water stor-
age tanks.  An oil-water separator is not a de minimus system unless
the tank has a less than one hundred ten (110) gallon capacity.)

2. “Department,” unless otherwise stated, means the Missouri
Department of Natural Resources[;].

3. “Dielectric material” means a material that does not con-
duct direct electrical current. Dielectric coatings are used to elec-
trically isolate UST systems from the surrounding soils.
Dielectric bushings are used to electrically isolate portions of the
UST system (e.g., tank from piping).

4. “Dispenser” means equipment located aboveground that
dispenses regulated substances from the UST system.

5. “Dispenser system” means the dispenser and the equip-
ment necessary to connect the dispenser to the underground stor-
age tank system.

6. “Double-walled piping” is a pipe within a pipe, where the
outer wall and inner walls are separated, the inner pipe is com-
pletely contained within the outer pipe, except for any single wall
fittings or ends, which must be open to a leak-tight containment
sump, and the space between the two (2) pipes can be used to
monitor the integrity of both the inner and outer pipes.

(E) Definitions beginning with the letter E.
1. [In the definition for “existing tank system” in 40 CFR

280.12 incorporated in this rule, substitute the date
“September 28, 1990” for the date “December 22, 1988”;]
“Electrical equipment” means underground equipment that con-
tains dielectric fluid that is necessary for the operation of equip-
ment such as transformers and buried electrical cable. 

2. “Excavation zone” means the volume containing the tank
system and backfill material bounded by the ground surface,
walls, and floor of the pit and trenches into which the UST sys-
tem is placed at the time of installation. 

(F) Definitions beginning with the letter F. [(Reserved);]
1. “Farm tank” is a tank located on a tract of land devoted

to the production of crops or raising animals, including fish, and
associated residences and improvements. A farm tank must be
located on the farm property. Farm includes fish hatcheries,
rangeland, and nurseries with growing operations. 

2. “Field-constructed tank” means an underground tank
constructed in the field or location where it will be used to store
a regulated substance. For example, a tank constructed of con-
crete that is poured on-site or a steel erected tank.  This does not
include field modifications to a factory-built tank. 

3. “Flow-through process tank” is a tank that forms an inte-
gral part of a production process through which there is a steady,
variable, recurring, or intermittent flow of materials during the
operation of the process. Flow-through process tanks do not
include tanks used for the storage of materials prior to their
introduction into the production process or for the storage of fin-
ished products or by-products from the production process. 

4. “Free product” refers to a regulated substance that is
present as a non-aqueous phase liquid (e.g., liquid not dissolved
in water).

(G) Definitions beginning with the letter G. [(Reserved);]
1. “Gathering lines” means any pipeline, equipment, facili-

ty, or building used in the transportation of oil or gas during oil
or gas production or gathering operations.

(H) Definitions beginning with the letter H.
1. [This definition shall apply in lieu of the definition of

“hazardous substance UST system” in 40 CFR 280.12
incorporated in this rule.] “Hazardous substance UST system”
means a UST system that contains a hazardous substance defined in
Section 101(14) of the CERCLA (but not including any substance
regulated as a hazardous waste under the Missouri Hazardous Waste
Management Law, sections 260.350–260.434, RSMo) or any mix-
ture of these substances and petroleum, and which is not a petroleum
[UST systems] storage tank[;].

2. “Heating oil” means petroleum that is No. 1, No. 2, No.
4—light, No. 4—heavy, No. 5—light, No. 5—heavy, and No. 6
technical grades of fuel oil; other residual fuel oils (including
Navy Special Fuel Oil and Bunker C); and other fuels when used
as substitutes for one (1) of these fuel oils. Heating oil is typically
used in the operation of heating equipment, boilers, or furnaces. 

3. “Hydraulic lift tank” means a tank holding hydraulic
fluid for a closed-loop mechanical system that uses compressed
air or hydraulic fluid to operate lifts, elevators, and other similar
devices.

(I) Definitions beginning with the letter I.
[1. The definition for “implementing agency” in 40 CFR

280.12 is not incorporated into this rule.]  
[2.]1. The term “in-operation” means input or output that

occurs on a regular basis for the tank’s intended purpose. 
[3.]2. The terms “in-service” and “in-use” are equivalent and

mean that the tank system contains more than one inch (1") of a reg-
ulated substance or residue or three-tenths percent (0.3%) by weight
of the total capacity of the UST system of regulated substance. A
tank is considered to be in-service and in-use beginning with the first
input of a regulated substance into the tank system.

[4.]3. The term “installer” means any person, partnership, cor-
poration, company, business, firm, society, or association that
installs part or all of an underground storage tank system[;].

(J) Definitions beginning with the letter J. (Reserved)[;].
(K) Definitions beginning with the letter K. (Reserved)[;].
(L) Definitions beginning with the letter L. [(Reserved);]

1. “Liquid trap” means sumps, well cellars, and other traps
used in association with oil and gas production, gathering, and
extraction operations (including gas production plants), for the
purpose of collecting oil, water, and other liquids. These liquid
traps may temporarily collect liquids for subsequent disposition
or reinjection into a production or pipeline stream, or may col-
lect and separate liquids from a gas stream.

(M) Definitions beginning with the letter M. 
1. “Maintenance” means the normal operational upkeep to

prevent an underground storage tank system from releasing reg-
ulated substances.

[1.]2. “Month,” unless otherwise stated, means thirty (30) days.
[2.]3. “Monthly” means at least once every thirty (30) days[;].
4. “Motor fuel” means a complex blend of hydrocarbons

typically used in the operation of a motor engine, such as motor
gasoline, aviation gasoline, No. 1 or No. 2 diesel fuel, or any
blend containing one (1) or more of these substances (for exam-
ple: motor gasoline blended with alcohol).

(N) Definitions beginning with the letter N.
1. [In the definition for “new tank system” in 40 CFR

280.12 incorporated in this rule, substitute the date
“September 28, 1990” for the date “December 22, 1988”;]
“Noncommercial purposes” with respect to motor fuel means not
for resale.

(O) Definitions beginning with the letter O.
1. “On the premises where stored,” with respect to heating

oil, means UST systems located on the same property where the
stored heating oil is used.

[1.]2. [In the definition for “operational life” in 40 CFR
280.12 incorporated in this rule, substitute] “Operational
life” refers to the period beginning when installation of the tank
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system has commenced until the time the tank system is properly
closed under [“]10 CSR 26-2.060–10 CSR 26-2.064[” for
“Subpart G”].

[2. The terms “out-of-service” and “out-of-use” are
equivalent and mean that the tank system has been emptied
so that no more than one inch (1") of regulated substance
or residue or three-tenths percent (0.3%) by weight of the
total capacity of the UST system remains.]

3. [The definition for “owner” in 40 CFR 280.12 is not
incorporated in this rule, and the definition in section
319.100(9) RSMo shall be used instead;] “Operator” means
any person in control of, or having responsibility for, the daily
operation of a tank.

4. The terms “out-of-service” and “out-of-use” are equiva-
lent and mean that the tank system has been emptied so that no
more than one inch (1") of regulated substance or residue or
three-tenths percent (0.3%) by weight of the total capacity of the
UST system remains.

5. “Overfill release” is a release that occurs when a tank is
filled beyond its capacity, resulting in the discharge of the regu-
lated substance to the environment.

6. “Owner” means any person who owned an underground
storage tank immediately before the discontinuation of its use if
not in use on August 28, 1989, or any person who owns an under-
ground storage tank in use on or after August 28, 1989, excluding
secured interest or lienholders exempted under section 319.100(9)
RSMo. 

(P) Definitions beginning with the letter P.
1. [The definition for “person” in 40 CFR 280.12 is not

incorporated in this rule and the definition in section
319.100(11), RSMo, shall be used instead;] “Person” means
any individual, trust, firm, joint stock company, corporation,
including a government corporation, partnership, association,
the state and its political subdivisions, or any interstate body.
“Person” also includes any consortium, joint venture, commer-
cial entity, and the government of the United States.

2. “Petroleum” means gasoline, kerosene, diesel, lubricants,
and fuel oil. This definition includes motor fuels, aviation gas, jet
fuels, distillate fuel oils, residual fuel oils, and petroleum sol-
vents.

3. “Petroleum storage tank,” in this chapter, means an
underground storage tank system used to contain an accumula-
tion of petroleum.

4. “Pipe or piping” means a hollow cylinder or tubular con-
duit that is constructed of non-earthen materials.

5. “Pipeline facilities” (including gathering lines) are new
and existing pipe rights-of-way and any associated equipment,
facilities, or buildings.

(Q) Definitions beginning with the letter Q. (Reserved)[;].
(R) Definitions beginning with the letter R.

1. [The definition for “regulated substance” in 40 CFR
280.12 is not incorporated in this rule and the definition in
section 319.100(14), RSMo, shall be used instead.]
“Regulated substance” includes:

A. Any substance defined in Section 101(14) of the federal
Comprehensive Environmental Response, Compensation, and
Liability Act (P.L. 96-510), as amended, but not including a sub-
stance regulated as a hazardous waste under Subtitle C of the
federal Resource Conservation and Recovery Act of 1976 (P.L.
94-580), as amended; and

B. Petroleum, including crude oil or any fraction thereof,
which is liquid at standard conditions of temperature and pres-
sure, sixty degrees (60˚) Fahrenheit and fourteen and seven-
tenths (14 7/10) pounds per square inch absolute, respectively;
and

C. Any substance adopted by rule in accordance with fed-
eral laws referenced by Section 101(14) of the federal
Comprehensive Environmental Response, Compensation, and

Liability Act (P.L. 96-510).
2. [The definition for “release” in 40 CFR 280.12 is not

incorporated in this rule and the definition in section
319.100(15), RSMo, shall be used instead.] “Release”
includes, but is not limited to, any spilling, leaking, emitting, dis-
charging, escaping, leaching, or disposing from a petroleum stor-
age tank into groundwater, surface water, or subsurface soils.

3. “Release detection” means determining whether a release
of a regulated substance has occurred from the UST system into
the environment or a leak has occurred into the interstitial space
between the UST system and its secondary barrier or secondary
containment around it.

4. “Repair” means to restore to proper operating condition
a tank, pipe, spill prevention equipment, overfill prevention
equipment, corrosion protection equipment, release detection
equipment, or other UST system component that has caused a
release of product from the UST system or has failed to function
properly.

5. “Replaced” or “replacement” means— 
A. For a tank - to remove a tank and install another tank; 
B. For piping - to remove fifty percent (50%) or more of

piping and install other piping, excluding connectors, connected
to a single tank or single compartment. For tanks with multiple
piping runs, this definition applies independently to each piping
run.

6. “Residential tank” is a tank located on property used pri-
marily for dwelling purposes.

[3.]7. “Routinely contains regulated substance” means that a
regulated substance regularly passes through the piping, but does not
necessarily mean that the piping must continuously hold a regulated
substance. Satellite lines, gravity piping, and remote fill lines,
including lines from aboveground storage tank(s) to underground
storage tank(s), all routinely contain a regulated substance. Vapor
lines, including vent lines and vapor recovery lines, are not includ-
ed[;].

(S) Definitions beginning with the letter S.
1. “SARA” means the Superfund Amendments and

Reauthorization Act of 1986.
2. “Secondary containment” or “Secondarily contained”

means a release prevention and release detection system for a
tank and/or piping. This system has an inner and outer barrier
with an interstitial space that is monitored for leaks. This term
includes containment sumps when used for interstitial monitor-
ing of piping.

[1.]3. [In lieu of the definition for “septic tank” in 40
CFR 280.12, the definition for] “[s]Septic tank” [shall be]
means any watertight, covered receptacle designed and constructed
to receive the discharge of sewage, separate solids from liquid, digest
organic matter, store liquids through a period of detention, and allow
the clarified liquids to discharge to a soil treatment system[;].

4. “Storm-water or wastewater collection system” means
piping, pumps, conduits, and any other equipment necessary to
collect and transport the flow of surface water run-off resulting
from precipitation, or domestic, commercial or industrial waste-
water to and from retention areas or any areas where treatment
is designated to occur. The collection of storm water and waste-
water does not include treatment except where incidental to con-
veyance.

5. “Surface impoundment” is a natural topographic depres-
sion, man-made excavation, or diked area formed primarily of
earthen materials (although it may be lined with man-made
materials) that is not an injection well.

(T) Definitions beginning with the letter T.
1. “Tank” is a stationary device designed to contain an accu-

mulation of regulated substances and constructed of non-earthen
materials (e.g., concrete, steel, plastic) that provide structural
support.

[1.]2. “Triennial” means recurring, done, or performed every
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one thousand ninety-five (1,095) days.
[2.]3. “Triennially” means at least once every one thousand

ninety-five (1,095) days.
(U) Definitions beginning with the letter U.

1. [In the definition of “upgrade” in 40 CFR 280.12
incorporated in this rule, substitute the words “regulated
substance” for the word “product.”] “Under-dispenser con-
tainment” or “UDC” means a containment sump underneath a
dispenser system designed to prevent dispenser system leaks from
reaching soil or groundwater.

2. [The definition of “underground storage tank” or
“UST” found in 40 CFR 280.12 is not incorporated in this
rule, and the definition in section 319.100(16), RSMo, shall
be used instead;] “Underground area” means an underground
room, such as a basement, cellar, shaft, or vault, providing
enough space for physical inspection of the exterior of the tank
situated on or above the surface of the floor.

3. “Underground release” means any belowground release. 
4. “Underground storage tank” is defined in section

319.100, RSMo and means any one (1) or combination of tanks,
including pipes connected thereto, containing regulated product,
the volume of which is ten percent (10%) or more beneath the
surface of the ground, except as exempted in section 319.100(16),
RSMo.

5. “Upgrade” means the addition or retrofit of some systems
such as cathodic protection, lining, spill and overfill controls to
improve the ability of an underground storage tank system to pre-
vent the release of regulated substance.

6. “UST system” or “Tank system” means an underground
storage tank, all connected piping, ancillary equipment, and con-
tainment system, if any.

(V) Definitions beginning with the letter V. (Reserved)[;].
(W) Definitions beginning with the letter W.  [(Reserved);]

1. “Wastewater treatment tank” means a tank that is
designed to receive and treat an influent wastewater through
physical, chemical, or biological methods.

(X) Definitions beginning with the letter X. (Reserved)[;].
(Y) Definitions beginning with the letter Y. (Reserved)[;].
(Z) Definitions beginning with the letter Z. (Reserved).

AUTHORITY: sections 319.100, 319.105, 319.107, 319.111, and
319.114, RSMo 2000, and sections 319.109 and 319.137, RSMo
Supp. [2010] 2013. This rule originally filed as 10 CSR 20-10.012.
Original rule filed April 2, 1990, effective Sept. 28, 1990. For inter-
vening history, please consult the Code of State Regulations.
Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.

Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
be postmarked by midnight on October 27, 2016. Email comments
shall be sent to heather.peters@dnr.mo.gov.  Please direct all
inquiries to the Rules Coordinator of the Hazardous Waste Program,
at 1730 E. Elm, Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.013 UST Systems with Field-Constructed Tanks and
Airport Hydrant Fuel Distribution Systems

PURPOSE: This rule contains the new requirements for the previous-
ly deferred field-constructed tanks and airport hydrant fuel distribu-
tion systems.

(1) Applicability. This rule applies to owners and operators of field-
constructed tanks and airport hydrant fuel distribution systems.

(2) Deadline for compliance. Owners and operators of existing
underground storage tank (UST) systems with field-constructed tanks
or airport hydrant fuel distribution systems must comply with all of
the requirements of 10 CSR 26-2.010 through 10 CSR 26-2.083, the
financial responsibility requirements in 10 CSR 26-3, and operator
training in 10 CSR 100-6.

(A) Immediately upon installation for any new UST systems
installed after July 1, 2017.  

(B) By July 1, 2019, for existing systems, except where such
requirements are specifically excluded or amended by this rule.

(3) Corrosion protection. UST system components that routinely
contain product and are in contact with an electrolyte, including soil,
backfill, or water, must meet one (1) of the following:

(A) Performance Standards for New UST Systems, as defined by
10 CSR 26-2.020; or

(B) Be constructed of metal and cathodically protected, with the
cathodic protection system complying with 10 CSR 26-2.031.
Unprotected metal tanks must pass an integrity test, in accordance
with 10 CSR 26-2.021 and 10 CSR 26-2.031, prior to the addition
of cathodic protection. Unprotected steel piping cannot be upgraded
and must be replaced.

(4) Spill and overfill prevention equipment. UST systems must be
upgraded with the installation of spill and overfill prevention, in
accordance with 10 CSR 26-2.020 and 10 CSR 26-2.030, except
where “delivery” occurs through a dedicated pipeline permanently
connected to the UST system(s). For these systems, owners and oper-
ators must have an alarm system and/or an approved plan to prevent
releases due to overfill.

(5) Walkthrough inspections. In addition to the walkthrough inspec-
tions in 10 CSR 26-2.036, owners and operators must inspect the fol-
lowing additional areas for airport hydrant fuel distribution systems
at least once every thirty (30) days if confined space entry according
to the Occupational Safety and Health Administration under 29 CFR
Part 1910 is not required, or at least annually if confined space entry
is required, and must keep documentation of these walkthrough
inspections in accordance with 10 CSR 26-2.036:

(A) Hydrant pits—visually check for any damage, remove any liq-
uid or debris, and check for any leaks; and

(B) Hydrant piping vaults—check for any hydrant piping leaks.
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(6) Applicability of closure requirements to previously closed UST
systems. The department may require that the owner and operator of
a UST system with a field-constructed tank system or an airport
hydrant fuel distribution system permanently closed before April 30,
2017, assess the excavation zone and close the UST system in accor-
dance with 10 CSR 26-2.060 through 10 CSR 26-2.064 if releases
from the UST system, in the judgment of the department, pose a cur-
rent or potential threat to human health and the environment.

(7) Release detection. Owners and operators of existing UST systems
must comply with the release detection requirements mandated in 10
CSR 26-2.040 through 10 CSR 26-2.048 no later than July 1, 2020.

AUTHORITY: sections 319.100, 319.103, 319.105, 319.107, 319.111,
319.114, 319.117, 319.120, and 319.123, RSMo 2000, and sections
319.109 and 319.137, RSMo Supp. 2013. Original rule filed Aug. 15,
2016. 

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than $500 in the aggregate. The private entity fiscal cost
impacts for compliance with the federal standards are accounted for
in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.019 New Installation Requirements. The commission
is amending sections (1), (4), (6) through (11) and adding new sec-
tions (6), (9), and (10) and renumbering the sections accordingly.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-

ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed new system instal-
lation requirements, outline the requirements for new USTs at mari-
nas, and incorporate new technologies. The department will also
take this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations. 

(1) Any installer who intends to install an underground storage tank
(UST) or piping associated with a UST system for storage of a reg-
ulated substance must, at least [thirty (30)] fourteen (14) days
before installing the tank or before piping replacement, notify the
department by [letter or] approved form transmitted via email of
intent to install a UST, except that this [thirty (30)] fourteen (14)
day notice requirement may be waived by the department when a
release is suspected or in other similarly urgent circumstances.  The
notification must provide the tank owner’s name, installer name, the
name and location of the facility where the UST or piping will be
installed, the date that the installation is expected to commence, the
date that the tank is expected to be brought in[-] use, UST system
information, including tank material, size, manufacturer, piping
material, piping type, and manufacturer, release detection equip-
ment, and spill and overfill equipment. The installation notice is
valid for one hundred eighty (180) days from receipt by the depart-
ment and only for the UST system(s) listed on the notice. If installa-
tion does not commence within one hundred eighty (180) days of the
date on which the department received the notice, a new installation
notice must be submitted prior to commencing installation activities.

(4) Prior to installation of an [UST] underground tank and/or UST
system piping intended to be used for storage of a regulated sub-
stance, the tank and/or [associated] piping must be tested, inspect-
ed, and measured in accordance with the manufacturer’s require-
ments and in accordance with the pre-installation inspection, testing,
and/or backfilling sections of either—

(6) When a new UST system is installed at a marina, the installer
must comply with the Petroleum Equipment Institute’s
Recommended Practice 1000-2014, Recommended Practices for
the Installation of Marina Fueling Systems, 2014 Edition or an
alternative procedure approved by the department.  This docu-
ment is incorporated by reference without any later amendments
or modifications.  To obtain a copy, contact the Petroleum
Equipment Institute, Box 2380, Tulsa, OK 74101-2380, (918)
494-9696, www.pei.org.  

[(6)](7) Should one (1) or more of a manufacturer’s requirements
contradict the recommended industry practice(s), the manufacturer’s
requirements shall be followed.  Backfill materials must meet tank
and piping manufacturers’ specifications.

[(7)](8) The tank and piping system must pass a one-tenth (0.1) gal-
lon/hour system tightness test before the system is brought in-opera-
tion. The tank tightness test must be—

(A) A tank tightness test method listed and conducted in accor-
dance with the National Work Group on Leak Detection
Evaluations certificate.  To obtain a copy, download the appropri-
ate certificate from www.nwglde.org; or

(B) A one-tenth (0.1) gallon/hour third party certified test con-
ducted using the automatic tank gauge with the tank at least
ninety-five percent (95%) full.

(9) For tank system installations on or after July 1, 2017, before
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the UST system is brought in-operation—
(A) Spill and overfill prevention equipment must be tested in

accordance with 10 CSR 26-2.030;
(B) Secondary containment sumps must be tested in accor-

dance with 10 CSR 26-2.035; and
(C) All release detection equipment must be operability tested

in accordance with 10 CSR 26-2.040 and 10 CSR 26-2.048.

(10) All new tanks must be tied down. Tie-down straps must meet
the manufacturer’s design specifications and be installed in loca-
tions and at a frequency prescribed by the manufacturer.

[(8)](11) Until the installation is complete and the system is released
by the installer to the owner/operator, the tank shall be monitored for
leaks daily by using either—

(A) An approved release detection method, in accordance with 10
CSR 26-2.043; or

(B) Daily Inventory Liquid Measurements. Upon completion of
initial post-installation tightness testing, daily measurements are
based on the average of two (2) consecutive stick readings.  A varia-
tion of no greater than twenty-six (26) gallons per week is allowed.
Any suspected release, alarm, or inconclusive or failure result from
these release detection methods must be reported and investigated in
accordance with 10 CSR 26-2.050. 

[(9)](12) Upon the department’s discovery of an installation that is
not in compliance with the requirements of this rule, the depart-
ment’s authorized representative may require that the installation
remain open and uncovered, or that no additional UST system work
be conducted, until—

(A) The manufacturer approves the installation that deviates from
their written guidelines, specifications, and instructions;

(B) The owner approves the installation; and
(C) The department approves the installation.

[(10)](13) Any equipment repairs necessary during the installation
must be manufacturer certified or approved, with supporting written
documentation from the manufacturer.

[(11)](14) Certification of Installation. All installers must ensure that
one (1) or more of the following methods of certification, testing, or
inspection is used to demonstrate compliance with this rule by pro-
viding a certification of compliance:

(A) The installation has been inspected and approved by the
department; 

(B) All work listed in the manufacturer’s installation checklists has
been completed and submitted to the department; or 

(C) The installer has complied with another method for ensuring
compliance with this rule that is [determined] pre-approved by the
department to be no less protective of human health and the environ-
ment. 

AUTHORITY: sections 319.105, RSMo 2000. Original rule filed April
15, 2011, effective Dec. 30, 2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: The state changes in this rule are estimated to cost
affected state agencies and political subdivisions six hundred seven
dollars and fifty cents ($607.50) annually to comply with the new
requirements of this rule. A detailed fiscal note has been filed with
the secretary of state.  The public entity fiscal cost impacts for com-
pliance with the federal standards that are being incorporated into
this rule are accounted for in the federal rulemakings.

PRIVATE COST: The state changes in this rule are expected to cost
private entities twenty-nine thousand seven hundred sixty-seven dol-
lars and fifty cents ($29,767.50) annually to comply with the new
state requirements of this rule. A detailed fiscal note has been filed
with the secretary of state. The private entity fiscal cost impacts for

compliance with the federal standards that are being incorporated
into this rule are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.
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Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.020 Performance Standards for New Underground
Storage Tank Systems. The commission is proposing to amend sec-
tion (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed new system require-
ments, and incorporate new technologies. The department will also
take this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations.

(1) In order to prevent releases due to structural failure, corrosion,
or spills and overfills for as long as the underground storage tank
(UST) system is used to store regulated substances, all owners and
operators of new UST systems must meet the following require-
ments: 

(A) Tanks. Each tank must be properly designed and constructed,
and any portion underground that routinely contains a regulated sub-
stance must be protected from corrosion, in accordance with a code
of practice developed by a nationally-recognized association or inde-
pendent testing laboratory as [follows:] specified in paragraphs 1.
through 5. of this subsection. In addition, all new or replaced
tanks where installation began on or after July 1, 2017, must be
double-walled in accordance with paragraph 5. of this subsec-
tion—

1. The tank is constructed of fiberglass-reinforced plastic and
complies with—

A. Underwriters’ Laboratories Standard 1316, Standard for
Glass-Fiber-Reinforced Plastic Underground Storage Tanks for
Petroleum Products, Alcohol and Alcohol-Gasoline Mixtures, revised
2006. This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact the
Underwriters’ Laboratories, 333 Pfingsten Road, Northbrook, IL
60062-2096, (847) 272-8800, www.ul.com; or 

B. Other standards or publications approved by the depart-
ment; or

2. The tank is constructed of steel and cathodically protected in
the following manner: 

A. The tank is coated with a suitable dielectric material; 
B. Field-installed cathodic protection systems are designed by

a corrosion expert; 
C. Impressed current systems are designed to allow determi-

nation of current operating status as required in 10 CSR 26-
2.031(1)(C); 

D. Cathodic protection systems are operated and maintained
in accordance with 10 CSR 26-2.031 or according to guidelines
established by the department; and 

E. The following codes and standards may be used to comply

with paragraph (1)(A)2. of this rule: 
(I) Steel Tank Institute Specification for STI-P3 System of

External Corrosion Protection of Underground Steel Storage Tanks,
revised 2010. This document is incorporated by reference without
any later amendments or modifications.  To obtain a copy, contact the
Steel Tank Institute, 944 Donata Court, Lake Zurich, IL 60047,
(708) 438-8265, www.steeltank.com; 

(II) Steel Tank Institute Standard F841, Standard for
Dual Wall Underground Steel Storage Tanks, revised 2006. This
document is incorporated by reference without any later amend-
ments or modifications.  To obtain a copy, contact the Steel Tank
Institute, 944 Donata Court, Lake Zurich, IL 60047, (708) 438-
8265, www.steeltank.com;

[(II)](III) Underwriters’ Laboratories Standard 1746,
Standard for External Corrosion Protection Systems for Steel
Underground Storage Tanks, revised 2007.  This document is incor-
porated by reference without any later amendments or modifications.
To obtain a copy, contact the Underwriters’ Laboratories, 333
Pfingsten Road, Northbrook, IL 60062-2096, (847) 272-8800,
www.ul.com;

[(III)](IV) NACE International RP 0285-2002, Corrosion
Control of Underground Storage Tank Systems by Cathodic
Protection, revised 2002.  This document is incorporated by refer-
ence without any later amendments or modifications.  To obtain a
copy, contact NACE International, Box 218340, Houston, TX
77218-8340, (713) 492-0535, www.nace.org;

[(IV)](V) Underwriters’ Laboratories Standard 58,
Standard for Steel Underground Tanks for Flammable and
Combustible Liquids, revised 1998. This document is incorporated
by reference without any later amendments or modifications. To
obtain a copy, contact the Underwriters’ Laboratories, 333 Pfingsten
Road, Northbrook, IL 60062-2096, (847) 272-8800, www.ul.com;
or

3. The tank is a composite tank with a steel inner tank and a
non-metallic external thick film coating or the tank is a steel inner
tank constructed with a non-metallic external jacket forming a sec-
ondary wall.  Either of these tanks shall comply with one (1) of the
following industry codes: 

A. Underwriters’ Laboratories Standard 1746, Standard for
External Corrosion Protection Systems for Steel Underground
Storage Tanks, revised 2007.  This document is incorporated by ref-
erence without any later amendments or modifications.  To obtain a
copy, contact the Underwriters’ Laboratories, 333 Pfingsten Road,
Northbrook, IL 60062-2096, (847) 272-8800, www.ul.com;  

B. Steel Tank Institute’s ACT-100, Specification for External
Corrosion Protection of FRP Composite Steel USTs (F894), revised
June 2010.  This document is incorporated by reference without any
later amendments or modifications.  To obtain a copy, contact the
Steel Tank Institute, 944 Donata Court, Lake Zurich, IL 60047,
(708) 438-8265, www.steeltank.com;

C. Underwriters’ Laboratories Standard 58, Standard for
Safety for Steel Underground Storage Tanks for Flammable and Com-
bustible Liquids, revised 1998. This document is incorporated by ref-
erence without any later amendments or modifications.  To obtain a
copy, contact the Underwriters’ Laboratories, 333 Pfingsten Road,
Northbrook, IL 60062-2096, (847) 272-8800, www.ul.com; [or]

D. Steel Tank Institute’s ACT-100-U, Specification for
External Corrosion Protection of Composite Steel Underground
Storage Tanks, F961, June 2010.  This document is incorporated by
reference without any later amendments or modifications. To obtain
a copy, contact the Steel Tank Institute, 944 Donata Court, Lake
Zurich, IL 60047, (708) 438-8265, www.steeltank.com; or

E. Steel Tank Institute’s Specification F922, Steel Tank
Institute Specification for Permatank, revised 2013. This docu-
ment is incorporated by reference without any later amendments
or modifications. To obtain a copy, contact the Steel Tank
Institute, 944 Donata Court, Lake Zurich, IL 60047, (708) 438-
8265, www.steeltank.com; or

Page 1147
September 15, 2016
Vol. 41, No. 18 Missouri Register



[4. The tank is constructed of metal without additional
corrosion protection measures provided that—

A. The tank is installed at a site that is determined by
a corrosion expert to not be corrosive enough to cause it to
have a release due to corrosion during its operating life; and 

B. Owners and operators maintain records that
demonstrate compliance with the requirements of subpara-
graph (1)(B)4.A. of this rule for the remaining life of the
tank; or;] 

[5.]4. The tank construction and corrosion protection are deter-
mined by the department to be designed to prevent the release or
threatened release of any stored regulated substance in a manner that
is no less protective of human health and the environment than para-
graphs (1)(A)1.–[4]3. of this rule;

5. Tanks installed on or after July 1, 2017, must be double-
walled.  A double-walled tank is a tank within a tank, where the
outer walls and inner walls are separated, the inner tank is con-
tained within the outer tank to a minimum of ninety-five percent
(95%) containment and has an interstitial space capable of being
monitored;

(B) Piping. The piping that routinely contains regulated substances
and is in contact with an electrolyte, including but not limited to,
soil, backfill, and/or water, must be properly designed, constructed,
and protected from corrosion [in accordance with a code of
practice developed by a nationally recognized association or
independent testing laboratory as follows:] as specified in
paragraphs 1. through 4. of this subsection. In addition, all new
piping systems where installation began on or after July 1, 2017,
must be double-walled in accordance with paragraph 5. of this
subsection.  If more than fifty percent (50%) of any tank system’s
piping is replaced within any twelve (12) month period, the entire
piping run must be double-walled in accordance with paragraph
5. 

1. The piping is constructed of [fiberglass reinforced plastic]
an approved, non-corrodible material[;].

2. The following codes and standards may be used to comply
with paragraph (1)(B)1. of this rule: 

A. Underwriters’ Laboratories Standard 971, UL Listed
Nonmetallic Underground Piping for Flammable Liquids, revised
2006.  This document is incorporated by reference without any later
amendments or modifications.  To obtain a copy, contact the
Underwriters’ Laboratories, 333 Pfingsten Road, Northbrook, IL
60062-2096, (847) 272-8800, www.ul.com; and 

B. Underwriters’ Laboratories Standard 567, Emergency
Breakaway Fittings, Swivel Connectors and Pipe Connection Fittings
for Petroleum Products and LP-Gas, revised 2003.  This document
is incorporated by reference without any later amendments or modi-
fications. To obtain a copy, contact the Underwriters’ Laboratories,
333 Pfingsten Road, Northbrook, IL 60062-2096, (847) 272-8800,
www.ul.com[;].

3. After July 1, 2017, metal piping may not be installed
unless it is completely enclosed within a containment sump,
except existing flexible connectors may be replaced without a con-
tainment sump if the new flexible connector is protected from
corrosion by isolating it from the backfill using a manufacturer-
approved isolation boot or protecting the connector from corro-
sion in accordance with this paragraph. For existing piping,
[T]the piping is constructed of steel and cathodically protected in the
following manner: 

A. The piping is coated with a suitable dielectric material; 
B. Field-installed cathodic protection systems are designed by

a corrosion expert; 
C. Impressed current systems are designed to allow determi-

nation of current operating status as required in 10 CSR 26-
2.031(1)(C); 

D. Cathodic protection systems are operated, inspected, and
maintained in accordance with 10 CSR 26-2.031; and 

E. The [following] codes and standards in 10 CSR 26-
2.031(2) may be used to comply with paragraph (1)(B)3. of this

rule[:].
[(I) National Fire Association Standard 30,

Flammable and Combustible Liquids Code, revised 2008.
This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact the
National Fire Protection Association, 1 Batterymarch Park,
Box 9101, Quincy, MA 02269-9101, (617) 770-3000,
www.nfpa.org; 

(II) American Petroleum Institute’s Recommended
Practice 1615, Installation of Underground Petroleum
Storage Systems, fifth edition, 2011. This document is incor-
porated by reference without any later amendments or mod-
ifications. To obtain a copy, contact the American Petroleum
Institute, 1220 L Street NW, Washington, DC 20005, (202)
682-8000, www.api.org/standards/; 

(III) American Petroleum Institute Publication 1632,
Cathodic Protection of Underground Petroleum Storage
Tanks and Piping Systems, revised 2002. This document is
incorporated by reference without any later amendments or
modifications. To obtain a copy, contact the American
Petroleum Institute, 1220 L Street NW, Washington, DC
20005, (202) 682-8000, www.api.org/standards/; 

(IV) NACE International SP-0169-2007, Control of
External Corrosion on Submerged Metallic Piping Systems,
revised 2007. This document is incorporated by reference
without any later amendments or modifications. To obtain a
copy, contact NACE International, Box 218340, Houston, TX
77218-8340, (713) 492-0535, www.nace.org; and

(V) Steel Tank Institute’s Recommended Practice for
Corrosion Protection of Underground Piping Networks
Associated with Liquid Storage and Dispensing Systems
(R892), revised 2006. This document is incorporated by ref-
erence without any later amendments or modifications. To
obtain a copy, contact the Steel Tank Institute, 944 Donata
Court, Lake Zurich, IL 60047, (708) 438-8265,
www.steeltank.com; 

4. The piping is constructed of metal without additional
corrosion protection measures provided that—

A. The piping is installed at a site that is determined
by a corrosion expert not to be corrosive enough to cause it
to have a release due to corrosion during its operating life;
and

B. Owners and operators maintain records that
demonstrate compliance with the requirements of subpara-
graph (1)(A)4.A. of this rule for the remaining life of the
tank; 

5. The following codes may be used to comply with
paragraph (1)(B)4. of this rule:

A. National Fire Protection Association Standard 30,
Flammable and Combustible Liquids Code, revised 2008.
This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact the
National Fire Protection Association, 1 Batterymarch Park,
Box 9101, Quincy, MA 02269-9101, (617) 770-3000;
www.nfpa.org; and

B. NACE International SP-0169-2007, Control of
External Corrosion on Submerged Metallic Piping Systems,
revised 2007. This document is incorporated by reference
without any later amendments or modifications. To obtain a
copy, contact NACE International, Box 218340, Houston, TX
77218-8340, (713) 492-0535, www.nace.org; or]  

[6.]4. The piping construction and corrosion protection are
determined by the department to be designed to prevent the release
or threatened release of any stored regulated substance in a manner
that is no less protective of human health and the environment than
the requirements in paragraphs (1)(B)1.–[5.]3. of this rule[;].

5. After July 1, 2017, new or replaced piping must be dou-
ble-walled piping, except for any single wall fittings or ends,
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which must be open to a leak-tight containment sump(s), except
for safe suction piping that meets the requirements of 10 CSR 26-
2.041(1)(B)2.A. through E.;

(C) Spill and Overfill Prevention Equipment.  
1. Except as provided in paragraph (1)(C)2. of this rule, to pre-

vent spilling and overfilling associated with product transfer to the
UST system, owners and operators must use the following spill and
overfill prevention equipment:

A. Spill prevention equipment that will prevent release of
product to the environment when the transfer hose is detached from
the fill pipe (for example, a spill catchment basin). All delivery hose-
fill pipe connections must be tight, lock-on connections; and 

B. Overfill prevention equipment that will—
(I) Automatically shut off flow into the tank when the tank

is no more than ninety-five percent (95%) full;
(II) Alert the transfer operator with a high-level alarm at

least one (1) minute before overfilling with an alarm audible in the
delivery area; or

(III) Alert the transfer operator when the tank is no more
than ninety percent (90%) full by restricting flow into the tank.

(a) Ball float valves may only be used in tank systems
with gravity deliveries, in suction systems if there are no check
valves, except those contained within a building, and the tank system
is tight so that it does not allow vapors to be released during a deliv-
ery after the ball float valve has closed.

(b) Ball float valves are not approved for use as overfill
prevention equipment in new tank systems installed after December
31, 2011. [Ball float valves may still be used in systems
equipped with manifolded vent lines and vapor recovery
equipment if the ball valve is installed no lower than ninety-
eight percent (98%) full and the functioning overfill equip-
ment is installed no higher than ninety-five percent (95%)
full.] 

(c) When an overfill prevention device is replaced
after July 1, 2017, a ball float valve may not be used.

(IV) For pressurized deliveries, overfill prevention equip-
ment must be compatible and approved for use with pressurized
deliveries[.];

C. All spill and overfill prevention equipment must be
installed, inspected, maintained, and replaced in accordance
with 10 CSR 26-2.030.

2. Owners and operators are not required to use the spill and
overfill prevention equipment specified in paragraph (1)(C)1. of this
rule if—

A. Alternative equipment is used that is determined by the
department to be no less protective of human health and the environ-
ment than the equipment specified in subparagraph (1)(C)1.A. or B.
of this rule; or 

B. The owner or operator submits a written explanation that
the equipment cannot be used for the UST system and their detailed
fuel-delivery plan, documenting that their delivery procedures pre-
vent spills and overfills; or

C. The UST system is filled by transfers of no more than
twenty-five (25) gallons at one (1) time[.];

(D) [All new tank systems installed after December 31,
2011, must be installed with containment sumps at each
tank top suction piping or submersible turbine pump connec-
tion, each piping transition/ball valve location, and under
each dispenser.  The containment sumps must be designed
to contain any leak from the primary UST piping system;
and] For new or replaced tanks or piping systems installed after
July 1, 2017, containment sumps must be installed at each tank
top suction piping or submersible turbine pump connection, each
piping transition, ball valve, or single-walled fitting location, and
under each dispenser. The containment sump must be liquid-
tight on its sides, bottom, and at any penetrations, with intersti-
tial monitoring in accordance with 10 CSR 26-2.043(1)(H) and
sump testing in accordance with 10 CSR 26-2.035; 

(E) Dispenser Systems. Any new dispenser system installed
after July 1, 2017, must have a containment sump beneath it.

1. A dispenser system is considered new when both the dis-
penser and the equipment needed to connect the dispenser to the
underground storage tank system are installed or replaced at a
UST facility.  The equipment necessary to connect the dispenser
to the UST system includes check valves, shear valves, unburied
risers and flexible connectors, and other transitional components
that are underneath the dispenser and connect the dispenser to
the underground UST system piping.

2. Under-dispenser containment must be liquid-tight on its
sides, bottom, and at any penetrations and must allow for visual
inspection and access to the components in the containment
sump and be tested or monitored for leaks from the dispenser
system in accordance with 10 CSR 26-2.035;  

[(E)](F) Installation. All tanks and piping must be properly
installed in accordance with a code of practice developed by a nation-
ally-recognized association or independent testing laboratory, in
accordance with all manufacturers’ instructions, and in accordance
with 10 CSR 26-2.019.  Tank and piping system installation practices
and procedures described in the following codes of practice may be
used to comply with the requirements of this rule: 

1. American Petroleum Institute Publication 1615, Installation
of Underground Petroleum Storage System, revised 2011.  This doc-
ument is incorporated by reference without any later amendments or
modifications.  To obtain a copy, contact the American Petroleum
Institute, 1220 L Street NW, Washington, DC 20005, (202) 682-
8000, www.api.org/standards/; or 

2. Petroleum Equipment Institute Publication RP100,
Recommended Practices for Installation of Underground Liquid
Storage Systems, revised 2011. This document is incorporated by ref-
erence without any later amendments or modifications.  To obtain a
copy, contact the Petroleum Equipment Institute, Box 2380, Tulsa,
OK  74101-2380, (918) 494-9696, www.pei.org.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.020. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous Waste
Program at PO Box 176, Jefferson City, MO 65102-0176. To be accept-
ed, written comments must be postmarked by midnight on October 27,
2016. Email comments shall be sent to heather.peters@dnr.mo.gov.
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Please direct all inquiries to the Rules Coordinator of the Hazardous
Waste Program, at 1730 E. Elm, Jefferson City, MO 65102, telephone
(573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.021 [Upgrading of Existing] Upgraded Underground
Storage Tank Systems. The commission is proposing to change the
title and amend the purpose statement of this rule, as well as sections
(3) through (6) and also adding a new section (6) and renumbering
the other sections accordingly.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks and incorporate new technologies. The department will
also take this opportunity to clarify ambiguous or confusing language
and update industry standard referenced in the regulations.   

PURPOSE: [This rule contains the options for upgrading
existing underground storage tanks for continued operation
after December 22, 1998.] This rule contains requirements for
UST systems that were in use on December 22, 1998, and were
upgraded with release prevention equipment.

(3) Tank Upgrading Requirements. Tanks must be upgraded to meet
one (1) of the following requirements in accordance with a code of
practice developed by a nationally-recognized association or indepen-
dent testing laboratory:

[(A) Interior lining. A tank may be upgraded by internal lin-
ing if—

1. The lining is installed in accordance with the require-
ments of 10 CSR 25-2.033 and the following: 

A. Lining manufacturer installation requirements; and
B. An approved national code or standard, including

those listed in section (6) of this rule; and either
C. For steel tanks, structural integrity determinations

are required and must include actual steel tank thickness
readings. Approved integrity test methods are included in
section (6) of this rule; or

D. For fiberglass-reinforced plastic tanks, all linings
must be approved by the tank manufacturer and installed in
accordance with the tank manufacturer’s requirements. 

2. Within ten (10) years after the initial lining, and every
five (5) years after that, whether relined or not, the lined
tank is internally inspected and found to be structurally
sound with the lining still performing in accordance with
original design specifications; and 

3. A tank may only be relined and/or the lining may only
be repaired— 

A. If the fiberglass-reinforced plastic tank meets all
tank manufacturer standards for repair or relining of the
tank; or

B. If the steel tank passes an integrity test, including
actual steel shell thickness readings. Approved integrity test
methods are included in section (6) of this rule;]

(A) Interior lining or Tank Retrofit. A tank may be upgraded
by internal lining or retrofit if—

1. The lining is installed in accordance with the require-
ments of 10 CSR 26-2.033 and the lining or retrofit meets the fol-
lowing additional requirements:

A. All linings installed or repaired on or after January 1,
2020, must meet the design specifications of Underwriters
Laboratories (UL) 1856 Outline of Investigation for
Underground Fuel Tank Internal Retrofit Systems requirements;

B. Inspections and repairs must be conducted by a techni-
cian who is properly certified by NACE International or
International Code Council (ICC);

C. The lining or retrofit is installed according to manufac-
turer installation requirements;

D. An approved national code or standard, including
those listed in section (7) of this rule, is followed;

E. For fiberglass-reinforced plastic tanks, all linings must
be approved by the tank manufacturer and installed in accor-
dance with the tank manufacturer’s requirements.  If the tank
manufacturer is no longer available or willing to repair the tank,
the tank may be lined in accordance with—

(I) The manufacturer’s requirements, or
(II) The Fiberglass Tank & Piping Institute T-95-1.

Remanufacturing of Fiberglass Reinforced Plastic (FRP)
Underground Storage Tanks, Revised 1995. This document is
incorporated by reference without any later amendments or
modifications.  To obtain a copy, contact the Fiberglass Tank and
Piping Institute, http://www.fiberglasstankandpipe.com; and

(III) By a technician who is properly certified by NACE
International, International Code Council (ICC), or the
American Composites Manufacturers Association;

F. All linings must be installed, inspected, repaired, and
maintained in accordance with one (1) of the following:

(I) For UL 1856 Lining systems, single-walled, co-struc-
tural systems and linings installed prior to January 1, 2020:

(a) A lining may only be repaired if the steel tank
passes an integrity test, including actual steel shell thickness
readings. Approved integrity test methods are included in section
(7) of this rule;

(b) A replacement lining may only be installed if the
new lining meets the UL 1856 specifications and the steel tank
passes an integrity test, including actual steel shell thickness
readings.  Approved integrity test methods are included in sec-
tion (7) of this rule;

(c) The lining must be internally inspected at least
every five (5) years and found to be structurally sound with the
lining still performing in accordance with the original design
specifications;

(II) For UL 1856 Upgrade systems, double-walled, co-
structural systems:

(a) A lining may only be installed or repaired if the
steel tank passes an integrity test, including actual steel shell
thickness readings.  Approved integrity test methods are included
in section (7) of this rule; and

(b) The lining must be internally inspected at least
every five (5) years and found to be structurally sound with the
lining still performing in accordance with the original design
specifications; or

(c) The interstitial lining space is electronically mon-
itored, with passing sensor status reports for the most recent
twelve (12) months, in accordance with 10 CSR 26-2.043 subsec-
tion (1)(H);
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(III) For UL 1856 Structural systems, double-walled,
self-structural systems—

(a) The lining must be internally inspected at least
every five (5) years and found to be structurally sound with the
lining still performing in accordance with the original design
specifications; or

(b) The interstitial lining space is electronically mon-
itored, with passing sensor status reports for the most recent
twelve (12) months, in accordance with 10 CSR 26-2.043 subsec-
tion (1)(H);

G. All interior lining inspection reports must include pho-
tographs of the tank bottom, a representative tank side wall and
a representative tank end, and documentation of the interior lin-
ing hardness and thickness readings, in accordance with the eval-
uation guidance document used; 

(B) Cathodic Protection. A tank may be upgraded by cathodic pro-
tection if the cathodic protection system meets the requirements of
the performance standards for new UST systems in 10 CSR 26-
2.020(1)(A)2.B.–D. and the integrity of the tank is ensured using
one (1) of the following methods:

1. The tank is internally inspected and assessed to ensure that
the tank is structurally sound and free of corrosion holes prior to
installing the cathodic protection system. Structural integrity evalua-
tions must include steel shell thickness readings and confirmation
that the steel shell does not have any holes or perforations.  Approved
integrity test methods are included in section [(6)] (7) of this rule; 

2. The tank has been installed for less than ten (10) years and
is monitored monthly for releases in accordance with release detec-
tion methods in 10 CSR 26-2.043(1)(E)–(I);

3. The tank has been installed for less than ten (10) years and
is assessed for corrosion holes by conducting two (2) tightness tests
that meet the requirement of release detection method in 10 CSR 26-
2.043(1)(D). The first tightness test must be conducted prior to
installing the cathodic protection system. The second tightness test
must be conducted between three and six (3–6) months following the
first operation of the cathodic protection system; or

4. The tank is assessed for corrosion holes by a method that is
determined by the department to prevent releases in a manner that is
no less protective of human health and the environment than para-
graphs (3)(B)1.–3. of this rule; and

(4) Piping Upgrading Requirements.  Metal piping that routinely
contains regulated substances and is in contact with an electrolyte,
including but not limited to, soil, backfill, and/or water, must be
cathodically protected [in accordance with a code of practice
developed by a nationally-recognized association or indepen-
dent testing laboratory] and must meet the requirements of 10
CSR 26-2.020(1)(B)3.B.–[D.]E.

(5) Spill and Overfill Prevention Equipment.  To prevent spilling and
overfilling associated with product transfer to the UST system, all
existing UST systems must comply with new UST system spill and
overfill prevention equipment requirements specified in 10 CSR 26-
2.020(1)(C) and 10 CSR 26-2.030.

(6) Dispenser Systems. Any new dispenser installed after July 1,
2017, must have a containment sump beneath it, in accordance
with 10 CSR 26-2.020(1)(E).

[(6)](7) The following codes and standards may be used to comply
with this rule: 

(A) American Petroleum Institute Standard 1631, Interior Lining
and Periodic Inspection of Underground Storage Tanks, revised
2001.  This document is incorporated by reference without any later
amendments or modifications.  To obtain a copy, contact the
American Petroleum Institute, 1220 L Street NW, Washington, DC
20005, (202) 682-8000, www.api.org/standards/; 

(B) NACE International RP 0285-2002, Corrosion Control of

Underground Storage Tank Systems by Cathodic Protection, revised
2002.  This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact NACE
International, Box 218340, Houston, TX 77218-8340, (713) 492-
0535, www.nace.org;  

(C) American Petroleum Institute Publication 1632, Cathodic
Protection of Underground Petroleum Storage Tanks and Piping
Systems, revised 2002. This document is incorporated by reference
without any later amendments or modifications. To obtain a copy,
contact the American Petroleum Institute, 1220 L Street NW,
Washington, DC 20005, (202) 682-8000, www.api.org/standards/; 

(D) American Society for Testing and Materials G158-98 (2010)
Standard Guide for Three Methods of Assessing Buried Steel Tanks,
revised 2010, Method B only.  Methods A and C may not be used to
evaluate the integrity of a steel tank. This document is incorporated
by reference without any later amendments or modifications. To
obtain a copy, contact the American Society for Testing and
Materials, 100 Barr Harbor Drive, West Conshohocken, PA 19428-
2959, (610) 832-9500, www.astm.org; [and]

(E) National Leak Prevention Association Standard 631, Spill
Prevention, Minimum 10 Year Life Extension of Existing Steel
Underground Tanks by Lining Without the Addition of Cathodic
Protection, revised 1999.  This standard may only be used for inte-
rior lining application and inspection, not for inspection of the steel
tank integrity.  This document is incorporated by reference without
any later amendments or modifications.  To obtain a copy, contact the
National Leak Prevention Association, (815) 301-2785, www.nlpa-
online.org[.]; and

(F) Ken Wilcox Associates Recommended Practice,
Recommended Practice for Inspecting Buried Lined Steel Tanks
Using a Video Camera, September 28, 1999. This document is
incorporated by reference without any later amendments or
modifications.  To obtain a copy, contact Ken Wilcox Associates,
1125 Valley Ridge Drive, Grain Valley, MO 64029, (816) 443-
2494, www.kwaleak.com.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.021. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: The state changes in this rule are expected to cost
state agencies or political subdivisions five hundred sixty dollars
($560) one (1) time and one hundred twenty-six dollars ($126) annu-
ally thereafter to comply with the new requirements of this rule. A
detailed fiscal note has been filed with the secretary of state. The
public entity fiscal cost impacts for compliance with the federal stan-
dards that are being incorporated into this rule are accounted for in
the federal rulemakings.

PRIVATE COST: The state changes in this rule are expected to cost
private entities seven thousand four hundred forty dollars ($7,440)
one (1) time and one thousand six hundred seventy-four dollars
($1,674) annually thereafter to comply with the new requirements of
this rule. A detailed fiscal note has been filed with the secretary of
state. The private entity fiscal cost impacts for compliance with the
federal standards that are being incorporated into this rule are
accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
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Hazardous Waste Management Commission at (573) 751-2747.
Any person may submit written comments on this rule action.

Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.
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Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.022 Notification Requirements. The commission is
proposing to amend sections (1) and (2) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
department will also take this opportunity to clarify ambiguous or
confusing language and update industry standard referenced in the
regulations.   

(1) Any owner who brings an underground storage tank (UST) sys-
tem in-operation must, within thirty (30) days of bringing the tank
[into] in-operation, register the completed UST system on forms
provided by the department.  Note: Owners and operators of UST
systems that were in the ground on or after May 8, 1986, unless
taken out-of-use on or before January 1, 1974, were required to noti-
fy the state in accordance with the Hazardous and Solid Waste
Amendments of 1984, P.L. 98-616, on a form published by
Environmental Protection Agency (EPA) on November 8, 1985 (50
FR 46602), unless notice was given pursuant to section 103(c) of
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA).  Owners and operators who have
not complied with the notification requirements [may] must use a
form[s provided] approved by the department. 

(2) [Notices required to be submitted under section (1) of
this rule must provide all of the information requested in a
form approved by the department for each UST.] No later
than July 1, 2019, owners of previously deferred UST systems
must register their UST system(s) on forms approved by the
department.

AUTHORITY: sections 319.103, 319.105, 319.107, 319.111, 319.114,
and 319.123, RSMo 2000, and section 319.137, RSMo Supp. [2010]
2013. This rule originally filed as 10 CSR 20-10.022. Original rule
filed April 2, 1990, effective Sept. 28, 1990. For intervening history,
please consult the Code of State Regulations. Amended: Filed Aug.
15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-

MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.030 Spill and Overfill Control for In-Use
Underground Storage Tank Systems. The commission is proposing
to amend the title of this rule, adding new sections (3) through (8),
and renumbering accordingly.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed new system instal-
lation requirements, and incorporate new technologies. The depart-
ment will also take this opportunity to clarify ambiguous or confusing
language and update industry standard referenced in the regulations. 

(3) Owners and operators must meet one (1) of the following
requirements to ensure their spill prevention equipment is oper-
ating properly and will prevent releases to the environment:

(A) Have double-walled spill prevention equipment and moni-
tor the space between the walls at least once every thirty (30)
days; or

(B) The spill prevention equipment is tested at least triennially
to ensure the spill prevention equipment is liquid tight by using
vacuum, pressure, or liquid testing in accordance with one (1) of
the following:

1. Requirements developed by the manufacturer (Note: This
option may only be used if the manufacturer has developed test-
ing requirements. Self-testing apparatus may only be used if pre-
approved by the department as a valid functionality test.); or

2. Interstitial test (for double-walled spill basins only) or
spill containment test listed by the National Work Group on Leak
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Detection Evaluations.  To obtain copies of equipment certifica-
tions, contact the National Work Group for Leak Detection
Evaluations, www.nwglde.org; or

3. Petroleum Equipment Institute RP 1200-12, Recommended
Practices for the Testing and Verification of Spill, Overfill, Leak
Detection and Secondary Containment Equipment at UST Facilities.
This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact the
Petroleum Equipment Institute, Box 2380, Tulsa, OK 74101-2380,
(918) 494-9696, www.pei.org; or

4. Other methods approved by the department, which may
include a code of practice developed by a nationally recognized
association or independent testing laboratory, determined to be
no less protective of human health and the environment than the
requirements listed in paragraphs 1. through 3. of this subsec-
tion.

(4) Spill basins may not be repaired with a partial or spot, field-
applied repair kit, or product.  Repairs must either be a manu-
facturer-designed replacement insert or a complete factory-built,
field-installed complete spill basin repair kit.  Other repairs may
be approved by the department if they are determined to be no
less protective of human health and the environment.

(5) Owners and operators must ensure their overfill prevention
equipment is operating properly and will prevent releases to the
environment. Overfill prevention equipment must be inspected
or tested at least triennially. At a minimum, the test or inspection
must ensure that overfill prevention equipment is set to activate
at the correct level specified in 10 CSR 26-2.020 and will activate
when the regulated substance reaches that level.  Tests or inspec-
tions must be conducted in accordance with one (1) of the follow-
ing criteria: 

(A) Requirements developed by the manufacturer, but only if
the test or inspection confirms that all portions of the overfill
device are intact and functional.  (Note: This option may be used
if the manufacturer has developed testing requirements. Self-test-
ing apparatus may only be used if approved by the department
as a valid functionality test); or

(B) Petroleum Equipment Institute RP 1200-12, Recommended
Practices for the Testing and Verification of Spill, Overfill, Leak
Detection and Secondary Containment Equipment at UST
Facilities. This document is incorporated by reference without
any later amendments or modifications.  To obtain a copy, con-
tact the Petroleum Equipment Institute, Box 2380, Tulsa, OK
74101-2380, (918) 494-9696, www.pei.org; or

(C) Other methods approved by the department, which may
include a code of practice developed by a nationally recognized
association or independent testing laboratory, determined to be
no less protective of human health and the environment than the
requirements listed in paragraphs 1. through 3. of subsection
(3)(B). 

(6) The first test of the spill equipment and the first test or
inspection of the overfill prevention equipment required by this
rule is due no later than January 1, 2020.  

(7) If a tank has been out of use for more than twelve (12)
months, equipment must be confirmed operational with a test of
the spill prevention equipment and an inspection or test of the
overfill prevention equipment, prior to bringing it back in-use.

(8) Owners and operators must maintain the following records,
in accordance with 10 CSR 26-2.034, for spill and overfill preven-
tion equipment: 

(A) Test and/or inspection records must be maintained for
three (3) years; and/or

(B) When using interstitial monitoring, records must be main-

tained for twelve (12) months.

[(3)](9) Guidance on spill and overfill prevention appears in the—
(A) American Petroleum Institute Publication 1621, Recommended

Practice for Bulk Liquid Stock Control at Retail Outlets, revised 2001.
This document is incorporated by reference without any later amend-
ments or modifications. To obtain a copy, contact the American
Petroleum Institute, 1220 L Street NW, Washington, DC 20005,
(202) 682-8000, www.api.org/standards/; [and]

(B) National Fire Protection Association Standard 30, Flammable
and Combustible Liquids Code, revised 2008. This document is
incorporated by reference without any later amendments or modifi-
cations.  To obtain a copy, contact the National Fire Protection
Association, 1 Batterymarch Park, Box 9101, Quincy, MA 02269-
9101, (617) 770-3000, www.nfpa.org[.];

(C) Petroleum Equipment Institute RP 1200-12, Recommended
Practices for the Testing and Verification of Spill, Overfill, Leak
Detection and Secondary Containment Equipment at UST
Facilities. This document is incorporated by reference without
any later amendments or modifications.  To obtain a copy, con-
tact the Petroleum Equipment Institute, Box 2380, Tulsa, OK
74101-2380, (918) 494-9696, www.pei.org;

(D) National Fire Protection Association Standard 385,
Standard for Tank Vehicles for Flammable and Combustible
Liquids, revised 2012.  This document is incorporated by refer-
ence without any later amendments or modifications. To obtain
a copy, contact the National Fire Protection Association, 1
Batterymarch Park, Box 9101, Quincy, MA 02269-9101, (617)
770-3000, www.nfpa.org; and

(E) American Petroleum Institute Recommended Practice
1007, Loading and Unloading of MC 306/DOT Cargo Tank Motor
Vehicles, revised 2011.  This document is incorporated by refer-
ence without any later amendments or modifications.  To obtain
a copy, contact the American Petroleum Institute, 1220 L Street
NW, Washington, DC 20005, (202) 682-8000, www.api.org/stan-
dards.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.030. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
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be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.031 Operation and Maintenance of Corrosion
Protection. The commission is proposing to amend sections (1), (2),
and (3) of the rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The department will also take this
opportunity to clarify ambiguous or confusing language and update
industry standard referenced in the regulations. 

(1) All owners and operators of [steel] metal underground storage
tank (UST) systems with corrosion protection must comply with the
following requirements to ensure that releases due to corrosion are
prevented [for as long as the UST system is used to store reg-
ulated substances] until the system is permanently closed or has
an out-of-use site assessment conducted in accordance with 10
CSR 26-2.060 through 10 CSR 26-2.064. 

(D) For UST systems using cathodic protection, records of the
operation of the cathodic protection system must be maintained [(]in
accordance with 10 CSR 26-2.034[)] to demonstrate compliance with
the performance standards in this rule. These records must provide
the following: 

1. The results of the last three (3) inspections required in sub-
section (1)(C) of this rule; and 

2. The results of testing from the last two (2) inspections
required in subsection (1)(B) of this rule.

(2) The following codes and standards may be used to comply with
this rule: 

(A) NACE International RP 0285-2002, Corrosion Control of
Underground Storage Tank Systems by Cathodic Protection, revised
2002.  This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact NACE
International, Box 218340, Houston, TX 77218-8340, (713) 492-
0535, www.nace.org; [or]

(B) NACE International TM0101-2001, Standard Test Method,
Measurement Techniques Related to Criteria for Cathodic Protection
on Underground or Submerged Metallic Tank Systems, 2001 edition.
This document is incorporated by reference without any later amend-
ments or modifications.  To obtain a copy, contact NACE
International, Box 218340, Houston, TX 77218-8340, (713) 492-
0535, www.nace.org; [or]

(C) NACE International SP-0169-2007, Control of External
Corrosion on Submerged Metallic Piping Systems, revised 2007.
This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact NACE
International, Box 218340, Houston, TX 77218-8340, (713) 492-
0535, www.nace.org; 

(D) NACE International TM0497-2012, Measurement
Techniques Related to Criteria for Cathodic Protection on
Underground or Submerged Metallic Piping Systems, revised 2012.
This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact NACE
International, Box 218340, Houston, TX 77218-8340, (713) 492-
0535, www.nace.org;

[(C)](E) Steel Tank Institute Cathodic Protection Testing
Procedures for sti-P3 USTs, R051, January 2006.  This document is
incorporated by reference without any later amendments or modifi-
cations. To obtain a copy, contact the Steel Tank Institute, 944
Donata Court, Lake Zurich, IL 60047, (708) 438-8265,
www.steeltank.com; [or]

[(D)](F) Steel Tank Institute Recommended Practice for the
Addition of Supplemental Anodes to sti-P3 USTs, R972, December
2010.  This document is incorporated by reference without any later
amendments or modifications. To obtain a copy, contact the Steel
Tank Institute, 944 Donata Court, Lake Zurich, IL 60047, (708)
438-8265, www.steeltank.com[.]; or

(G) Steel Tank Institute Recommended Practice for Corrosion
Protection of Underground Piping Networks Associated with Liquid
Storage and Dispensing Systems, R892, Revised January 2006. To
obtain a copy, contact the Steel Tank Institute, 944 Donata Court,
Lake Zurich, IL 60047, (708) 438-8265, www.steeltank.com. 

(3) If cathodic protection is being used to protect all or part of a UST
system from corrosion, and the electric system energizing the cathod-
ic protection has been off, unhooked, or damaged for more than
ninety (90) days, the owner/operator must—

(A) Conduct a[n] tank integrity test, documenting adequate tank
shell integrity and thickness, as required in 10 CSR 26-2.021(3)(B);
and

(B) Have a corrosion expert or design engineer re-evaluate the
UST system, cathodic protection system, and surrounding structures
and design and/or make changes to the existing cathodic protection
system to meet the standards in 10 CSR 26-2.020(1)(A)2.B.–D.;

(C) Replace metal piping components;
[(C)](D) The owner/operator may request an additional ninety (90)

days to repair the systems by submitting a request, including the jus-
tification for the extension; or 

[(D)](E) Permanently close the tank, in accordance with 10 CSR
26-2.060 through 10 CSR 26-2.064.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.031. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
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will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.032 Compatibility. The commission is proposing to
add new sections (2) and (3) and renumbering accordingly.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks and incorporate new technologies. The department will
also take this opportunity to clarify ambiguous or confusing language
and update industry standard referenced in the regulations.   

(2) Owners and operators must notify the department at least
thirty (30) days prior to switching to a regulated substance con-
taining greater than ten percent (10%) ethanol and/or greater
than twenty percent (20%) biodiesel.  

(3) Owners and operators may use one (1) or more of the follow-
ing methods to demonstrate UST system compatibility with the
regulated substance stored:

(A) Certification or listing of UST system components by a
nationally recognized, independent testing laboratory for use
with the regulated substance stored; or

(B) Equipment or component manufacturer approval. The
manufacturer’s approval must be in writing, indicate an affirma-
tive statement of compatibility and functionality, specify the
range of product blends with which the component is compatible,
and be from the equipment or component manufacturer; or

(C) Another method determined by the department to be no
less protective of human health and the environment than the
methods listed in subsection (A) or (B) of this section.

[(2)](4) Owners and operators storing alcohol blends may use the
following codes to comply with this rule: 

(A) American Petroleum Institute [Publication] Recommended
Practice 1626, Storing and Handling Ethanol and Gasoline-Ethanol
Blends at Distribution Terminals and Service Stations, [revised
2001] 2010 Edition with 2012 Addendum. This document is
incorporated by reference without any later amendments or modifi-
cations.  To obtain a copy, contact the American Petroleum Institute,
1220 L Street NW, Washington, DC 20005, (202) 682-8000,
www.api.org/standards/; or

[(B) American Petroleum Institute Publication 1627,
Storage and Handling of Gasoline-Methanol/Cosolvent Blends
at Distribution Terminals and Service stations, revised 2001.
This document is incorporated by reference without any later
amendments or modifications.  To obtain a copy, contact the
American Petroleum Institute, 1220 L Street NW,
Washington, DC 20005, (202) 682-8000, www.api.org/stan-
dards/; or]

[(C)](B) Other standards or publications approved by the depart-
ment.

AUTHORITY: section 319.105, RSMo 2000, and section 319.137,
RSMo Supp. [2010] 2013. This rule originally filed as 10 CSR 20-
10.032. Original rule filed April 2, 1990, effective Sept. 28, 1990.
Moved and amended: Filed April 15, 2011, effective Dec. 30, 2011.
Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.033 Repairs Allowed. The commission is proposing to
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amend section (2) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that tanks are still functional
enough to remain in use. The changes would better prevent and
detect leaks, help provide better repairs, and incorporate new tech-
nologies. The department will also take this opportunity to clarify
ambiguous or confusing language and update industry standard ref-
erenced in the regulations.  

(2) The repairs must meet the following requirements: 
(A) Repairs to UST systems must be properly conducted in accor-

dance with a code of practice developed by a nationally-recognized
association or an independent testing laboratory. 

1. The following codes and standards may be used to comply
with subsection (2)(A) of this rule: 

A. National Fire Protection Association Standard 30,
Flammable and Combustible Liquids Code, revised 2008.  This doc-
ument is incorporated by reference without any later amendments or
modifications.  To obtain a copy, contact the National Fire Protection
Association, 1 Batterymarch Park, Box 9101, Quincy, MA 02269-
9101, (617) 770-3000, www.nfpa.org; 

B. National Fire Protection Association Standard 326,
Standard for the Safeguarding of Tanks and Containers for Entry,
Cleaning, or Repair, revised 2015. This document is incorporated
by reference without any later amendments or modifications.  To
obtain a copy, contact the National Fire Protection Association, 1
Batterymarch Park, Box 9101, Quincy, MA 02269-9101, (617)
770-3000, www.nfpa.org;

[B.]C. American Petroleum Institute Publication 2200,
Repairing Crude Oil, Liquefied Petroleum Gas, and Product
Pipelines, revised 2001. This document is incorporated by reference
without any later amendments or modifications.  To obtain a copy,
contact the American Petroleum Institute, 1220 L Street NW,
Washington, DC  20005, (202) 682-8000, www.api.org/standards/; 

[C.]D. American Petroleum Institute Standard 1631, Interior
Lining and Periodic Inspection of Underground Storage Tanks,
revised 2001. This document is incorporated by reference without
any later amendments or modifications.  To obtain a copy, contact the
American Petroleum Institute, 1220 L Street NW, Washington, DC
20005, (202) 682-8000, www.api.org/standards/; [and]

[D.]E. National Leak Prevention Association Standard 631,
Spill Prevention, Minimum 10-Year Life Extension of Existing Steel
Underground Tanks by Lining Without the Addition of Cathodic
Protection, revised 1999.  This standard may only be used for inte-
rior lining application and inspection, not for integrity testing of the
steel shell.  This document is incorporated by reference without any
later amendments or modifications. To obtain a copy, contact the
National Leak Prevention Association, (815) 301-2785, www.nlpa-
online.org; and

F. Fiberglass Tank and Piping Institute T-95-1,
Remanufacturing of Fiberglass Plastic (FRP) Underground Storage
Tanks, Revised 1995. This document is incorporated by reference
without any later amendments or modifications. To obtain a
copy, contact the Fiberglass Tank and Piping Institute,
http://www.fiberglasstankandpipe.com;

(C) Metal pipe sections and fittings that have released a regulated

substance as a result of corrosion or other damage must be replaced.
For cathodically protected metal piping, the entire length of electri-
cally-continuous metal pipe must be replaced. [Fiberglass] Non-
corrodible pipes and fittings may be repaired in accordance with the
manufacturer’s specifications; 

(E) Repaired tanks and/or piping must be tightness tested in accor-
dance with release detection methods listed in 10 CSR 26-
2.043(1)(D) and 10 CSR 26-2.044(1)(B) within thirty (30) days fol-
lowing the date of the completion of the repair, [except as provided
in the following paragraphs:] unless tested using another
method that is determined by the department to be no less pro-
tective of human health and the environment;

[1. The repaired tank is internally inspected in accor-
dance with a code of practice developed by a nationally-rec-
ognized association or an independent testing laboratory; 

2. The repaired portion of the UST system is monitored
monthly for releases by one (1) of the release detection
methods listed in 10 CSR 26-2.043(1)(B) and (E)–(I); or

3. Another test method is used that is determined by
the department to be no less protective of human health and
the environment than those listed in paragraphs (2)(E)1. and
2. of this rule;] 

(F) Repairs of UST systems, or any portion of a UST system,
required to be double-walled, must be tested to confirm the
integrity of both walls of the repaired tank or piping system with-
in thirty (30) days following the completion of any repair; 

(G) Repairs to any required containment sumps must be tested
using a method specified in 10 CSR 26-2.035(1)(B) within thirty
(30) days following the completion of any repair;

(H) Within thirty (30) days following any repair to spill or pre-
vention equipment, the repaired spill or overfill prevention
equipment must be tested in accordance with 10 CSR 26-2.030 to
ensure it is operating properly; 

[(F)](I) Within six (6) months following the repair of any cathod-
ically protected UST system, the cathodic protection system must be
tested with the methods of operation and maintenance of corrosion
protection in 10 CSR 26-2.031(1)(B) and (C) to ensure that it is oper-
ating properly. Repair may include, but is not limited to, adjust-
ments, maintenance, replacement, or changes to cathodic protection
equipment and/or tank repairs; [and]

[(G)](J) If a tank is repaired by installation of an interior lining,
the lining must be properly maintained and inspected, in accordance
with 10 CSR 26-2.021(3)(A), for the life of the tank; and

[(H)](K) UST system owners and operators must maintain records
[of] demonstrating compliance with this rule for each repair for
the remaining operating life of the UST system [that demonstrate
compliance with the requirement of this rule]. 

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.033. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
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at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri.  Any interest-
ed person will have the opportunity to testify.  Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.034 Reporting and Record Keeping. The commission
is proposing to amend section (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, outline the requirements for recordkeeping in the new
rules, and incorporate new technologies. The department will also
take this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations.   

(1) Owners and operators of underground storage tank (UST) sys-
tems must cooperate fully with inspections, monitoring, and testing
conducted by the department, or the department’s authorized repre-
sentative, as well as requests for document submission, testing, and
monitoring [by the owner or operator]. 

(A) Reporting. Owners and operators must submit the following
information to the department: 

1. Notification for all UST systems [by] subject to the notifi-
cation requirements in 10 CSR 26-2.022; 

2. Reports of all releases including suspected releases (10 CSR
26-2.050), spills and overfills (10 CSR 26-2.053), and confirmed
releases (10 CSR 26-2.071); 

3. Corrective actions planned or taken including initial abate-
ment measures (10 CSR 26-2.072), initial site characterization (10
CSR 26-2.074), free product removal (10 CSR 26-2.075), investiga-
tion of soil and groundwater cleanup (10 CSR 26-2.078), and correc-
tive action plan (10 CSR 26-2.082); and 

4. A notification before permanent closure or change in service
(10 CSR 26-2.061).

(B) Record Keeping. Owners and operators must maintain the fol-

lowing information: 
1. [A corrosion expert’s analysis of site corrosion poten-

tial if corrosion protection equipment is not used (10 CSR
26-2.020(1)(A)4. and (1)(B)4.);] Installation records for sec-
ondary containment of double-walled equipment, including
tanks, piping, containment sumps, and spill basins, installed
after July 1, 2017;

2. Documentation of operation of corrosion protection equip-
ment (10 CSR 26-2.031);

3. Documents demonstrating compatibility of UST systems,
including tanks, piping, release detection equipment, and all
other ancillary equipment with the regulated substance being
stored (10 CSR 26-2.032); 

[3.]4. Documentation of UST system repairs (10 CSR 26-
2.033[(2)(H)]);

5. Documentation demonstrating spill and overfill preven-
tion equipment is being properly maintained, inspected, and test-
ed (10 CSR 26-2.030);

6. Documentation of containment sump testing results (10
CSR 26-2.035); 

7. Documentation of periodic walk-through inspections (10
CSR 26-2.036); 

[4.]8. Recent compliance with release detection requirements
(10 CSR 26-2.04[5]8); [and]

[5.]9. Results of the site investigation conducted at permanent
closure (10 CSR 26-2.064)[.]; and 

10. Documentation demonstrating compliance with the oper-
ator training rule (10 CSR 100-6).

AUTHORITY: sections 319.107 and 319.111, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.034. Original rule filed April 2, 1990, effective Sept. 28,
1990. Amended: Filed Aug. 3, 1993, effective April 9, 1994. Moved
and amended: Filed April 15, 2011, effective Dec. 30, 2011.
Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.   Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.
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Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.035 Testing of Containment Sumps

PURPOSE: This rule contains the requirements for testing the newly
required containment sumps associated with underground storage
tank systems.

PUBLISHER’S NOTE: The secretary of state has determined that
the publication of the entire text of the material which is incorporated
by reference as a portion of this rule would be unduly cumbersome
or expensive. This material as incorporated by reference in this rule
shall be maintained by the agency at its headquarters and shall be
made available to the public for inspection and copying at no more
than the actual cost of reproduction. This note applies only to the ref-
erence material. The entire text of the rule is printed here.

(1) Owners and operators of underground storage tank (UST) sys-
tems with containment sumps required by 10 CSR 26-2.020 and/or
10 CSR 26-2.021, must ensure the continued integrity of required
containment sumps by meeting one (1) of the following requirements:

(A) The containment sump has two (2) walls and the integrity of
both walls is monitored annually; or

(B) The containment sump primary wall is tested at least trienni-
ally to ensure the equipment is liquid-tight by using vacuum, pres-
sure, or liquid testing in accordance with one (1) of the following cri-
teria:

1. Requirements developed by the manufacturer (Note: Owners
and operators may use this option only if the manufacturer has devel-
oped testing requirements.);

2. An interstitial test or containment sump test listed by the
National Work Group on Leak Detection Evaluations.  To obtain
copies of equipment certifications, contact the National Work Group
for Leak Detection Evaluations, www.nwglde.org; or

3. Petroleum Equipment Institute RP 1200-12, Recommended
Practices for the Testing and Verification of Spill, Overfill, Leak
Detection and Secondary Containment Equipment at UST Facilities.
This document is incorporated by reference without any later amend-
ments or modifications.  To obtain a copy, contact the Petroleum
Equipment Institute, Box 2380, Tulsa, OK  74101-2380, (918) 494-
9696, www.pei.org; or

4. Another method approved by department, including code(s)
of practice developed by a nationally recognized association(s) or
independent testing laboratory(ies), determined to be no less protec-
tive of human health and the environment than the requirements list-
ed in paragraphs 1. through 3. of this subsection.

(2) Owners and operators must maintain record(s) of the required
containment sump monitoring for twelve (12) months or test(s)
required by this rule until the next test is performed.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. 2015. Original rule filed Aug. 15, 2016.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.  The private
entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.036 Operation and Maintenance Walkthrough
Inspections

PURPOSE: This rule contains the new requirements for walkthrough
inspections of underground storage tank systems.

PUBLISHER’S NOTE: The secretary of state has determined that the
publication of the entire text of the material which is incorporated by
reference as a portion of this rule would be unduly cumbersome or
expensive. This material as incorporated by reference in this rule
shall be maintained by the agency at its headquarters and shall be
made available to the public for inspection and copying at no more
than the actual cost of reproduction. This note applies only to the ref-
erence material. The entire text of the rule is printed here.

(1) To properly operate and maintain underground storage tank
(UST) systems, owners and operators must ensure the following
requirements are met by the timeframes outlined in section (2):

(A) Conduct a walkthrough inspection that, at a minimum, checks
the following equipment as specified below:

1. Every thirty (30) days, owners and operators must—
A. For spill prevention equipment - visually check for any

damage; remove liquid or debris; check for and remove obstructions
in the fill pipe, check the fill cap to make sure it is securely on the
fill pipe; and for double-walled spill prevention equipment with inter-
stitial monitoring, check for a leak in the interstitial area;

B. For release detection systems - check to make sure the
release detection system is operating with no alarms or other unusual
operating conditions present; and ensure records of release detection
testing are reviewed monthly and are current;

2. Annually, owners and operators must—
A. For containment sumps required in 10 CSR 26-2.020 or

10 CSR 26-2.021, including tank top or submersible turbine pump,
under-dispenser, and transition or intermediate sumps - visually
check for any damage, leaks to the containment sump area, or releas-
es to the environment; remove any liquid or debris; and for double-
walled containment sumps, check for a leak in the interstitial area;

B. For hand held release detection equipment - check devices
such as tank gauge sticks for operability and serviceability.

Page 1165
September 15, 2016
Vol. 41, No. 18 Missouri Register



(2) The first walkthrough inspections in section (1) are due—
(A) Immediately upon installation for new UST systems installed

after July 1, 2017; or
(B) No later than January 1, 2020, for existing UST systems.

(3) Owners and operators may use the following codes to comply
with this rule:

(A) Petroleum Equipment Institute RP 500-11, Recommended
Practices for Inspection and Maintenance of Motor Fuel Dispensing
Equipment.  This document is incorporated by reference without any
later amendments or modifications.  To obtain a copy, contact the
Petroleum Equipment Institute, Box 2380, Tulsa, OK 74101-2380,
(918) 494-9696, www.pei.org;

(B) Petroleum Equipment Institute RP 900-08, Recommended
Practices for Inspection and Maintenance of UST Systems.  This doc-
ument is incorporated by reference without any later amendments or
modifications. To obtain a copy, contact the Petroleum Equipment
Institute, Box 2380, Tulsa, OK 74101-2380, (918) 494-9696,
www.pei.org.

(4) Owners and operators must maintain records (in accordance with
10 CSR 26-2.034) of operation and maintenance walkthrough inspec-
tions for one (1) year.  The record must include a listing of each area
checked, whether each area checked was acceptable or needed to
have any action taken, and a description of any actions taken to cor-
rect an issue.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. 2015. Original rule filed Aug. 15, 2016.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.  The private
entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous Waste
Program at PO Box 176, Jefferson City, MO 65102-0176. To be accept-
ed, written comments must be postmarked by midnight on October 27,
2016. Email comments shall be sent to heather.peters@dnr.mo.gov.
Please direct all inquiries to the Rules Coordinator of the Hazardous
Waste Program, at 1730 E. Elm, Jefferson City, MO 65102, telephone
(573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.040 General Requirements for Release Detection for

All Underground Storage Tank Systems. The commission is
proposing to amend sections (1) and (2) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks and incorporate new technologies. The department will
also take this opportunity to clarify ambiguous or confusing language
and update industry standard referenced in the regulations.   

(1) Owners and operators of underground storage tank (UST) sys-
tems that are in use must use a method, or combination of methods,
[or] of release detection that—

(B) Is installed, calibrated, operated, tested, and maintained in
accordance with the manufacturer’s instructions, including routine
maintenance and service checks for operability or running condi-
tion[; and]. If manufacturer’s test methods are not available, the
annual operability test may be conducted in accordance with a
code of practice developed by a nationally recognized association
or independent testing laboratory or a method approved by the
department. Operability test reports must, at a minimum,
include facility name and address, components tested, model and
serial number (if legible), testing date, test method, technician
name and affiliation, and a certification of results;

(C) For existing sites, the first test is due not later than
January 1, 2020. Electronic and mechanical release detection
equipment must be tested annually for proper operation, in
accordance with subsection (B) of this section. A test of the prop-
er operation must be performed at least annually and, at a min-
imum and as applicable to the facility, cover the following com-
ponents and criteria:

1. Automatic tank gauge and other controllers: test alarm;
verify system configuration; test battery backup;

2. Probes and sensors: inspect for residual buildup; ensure
floats move freely; ensure shaft is not damaged; ensure cables are
free of kinks, bends, and breaks; test alarm operability and com-
munication with controller; and

3. Vacuum pumps and pressure gauges: ensure proper com-
munication with sensors and controller; 

[(C)](D) Meets the performance requirements for tanks in 10 CSR
26-2.043 or 10 CSR 26-2.046 for field constructed tanks, or for
piping in 10 CSR 25-2.044 or 10 CSR 26-2.047 for bulk piping,
with any performance claims and their manner of determination
described in writing by the equipment manufacturer or installer.  In
addition, all release detection methods must be capable of detecting
the leak rate or quantity specified for [that tank] the method in 10
CSR 26-2.043, [or piping method in] 10 CSR 26-2.044, 10 CSR
26-2.046, or 10 CSR 26-2.047, as appropriate, with a probability
of detection of ninety-five percent (95%) and a probability of false
alarm of five percent (5%); and 

[(D)](E) All release detection methods and equipment must be
conducted and operated in accordance with the applicable National
Work Group on Leak Detection Evaluations [(NWGLDE) certifica-
tion] listing, unless otherwise approved by the department. To obtain
copies of equipment [certifications] listings, contact the National
Work Group [for] on Leak Detection Evaluations, www.nwglde.org.   
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(2) When a release detection method for tanks in 10 CSR 26-2.043
or 10 CSR 26-2.046 or for piping in 10 CSR 26-2.044 or 10 CSR
26-2.047 indicates a release may have occurred, owners and opera-
tors must notify the department in accordance with 10 CSR 26-
2.050–10 CSR 26-2.053.

AUTHORITY: sections 319.105, 319.107, and 319.111, RSMo 2000,
and section 319.137, RSMo Supp. [2010] 2013. This rule originally
filed as 10 CSR 20-10.040. Original rule filed April 2, 1990, effective
Sept. 28, 1990. Amended: Filed Aug. 3, 1993, effective April 9,
1994. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.041 Requirements for Petroleum Underground
Storage Tank Systems. The commission is proposing to amend sec-
tions (1) and (2) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks and incorporate new technologies. The department will
also take this opportunity to clarify ambiguous or confusing language
and update industry standard referenced in the regulations.   

(1) Owners and operators of petroleum underground storage tanks
(UST) systems that are in use must provide release detection for
tanks and piping as follows:

(A) Tanks. Tanks must be monitored at least every thirty (30) days
for releases using one (1) of the methods listed in 10 CSR 26-
2.043(1)(B)–(I), except that—

1. UST systems that meet new or upgraded standards in 10 CSR
26-2.020 or 10 CSR 26-2.021 and the monthly inventory control
requirements in 10 CSR 26-2.043(1)(A) may use tank tightness test-
ing (10 CSR 26-2.043(1)(D)) at least every five (5) years until
December 22, 1998, or until ten (10) years after the tank is installed
or upgraded under 10 CSR 26-2.021(3), whichever is later; 

2. Tanks with a capacity of [five hundred fifty (550)] two
thousand (2,000) gallons or less may use manual tank gauging (10
CSR 26-2.043(1)(C)); [and]

3. Field-constructed tanks greater than fifty thousand
(50,000) gallons may use the alternative release detection require-
ments in 10 CSR 26-2.046; 

4. Groundwater monitoring (10 CSR 26-2.043 subsection
(1)(G)) will no longer be valid to monitor for releases after July
1, 2020;

5. Vapor monitoring (10 CSR 26-2.043 subsection (1)(F))
will no longer be valid to monitor for releases after July 1, 2020,
if used with an added tracer chemical and listed by the National
Work Group on Leak Detection Evaluations as a tank tightness
test; and 

6. Tanks installed after July 1, 2017, must be monitored for
leaks at least every thirty (30) days in accordance with 10 CSR
26-2.043(H);

(B) Piping. Underground piping that routinely contains regulated
substances must be monitored for releases in a manner that meets
one (1) of the following requirements: 

1. Pressurized piping. Underground piping that conveys regulat-
ed substances under pressure must—

A. Be equipped with an automatic line leak detector in 10
CSR 26-2.044(1)(A); [and]

B. Have an annual line tightness test conducted in accordance
with 10 CSR 26-2.044(1)(B) or have monthly monitoring conducted
in accordance with 10 CSR 26-2.044(1)(C); and

C. New or replaced piping installed after July 1, 2017,
must be monitored for releases at least every thirty (30) days in
accordance with 10 CSR 26-2.043 subsection (1)(H);

2. Suction piping. Underground piping that conveys regulated
substances under suction must either have a line tightness test con-
ducted at least every three (3) years and in accordance with 10 CSR
26-2.044(1)(B) or use a monthly monitoring method conducted in
accordance with 10 CSR 26-2.044(1)(C). New or replaced piping
installed after July 1, 2017, must be monitored for releases at
least every thirty (30) days in accordance with 10 CSR 26-2.043
subsection (1)(H). No release detection is required for suction pip-
ing that is designed and constructed to meet the following standards: 

A. The below-grade piping operates at less than atmospheric
pressure; 

B. The below-grade piping is sloped so that the contents of
the pipe will drain back into the storage tank if the suction is
released; 

C. Only one (1) check valve is included in each suction line; 
D. The check valve is located directly below and as close as

practical to the suction pump; and 
E. A method is provided that allows compliance with sub-

paragraphs (1)(B)2.A.–D. of this rule to be readily determined (for
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example, the check valve can be visually inspected); and
3. Gravity piping and remote fill piping are exempt from the

piping line leak detection requirements in this section[.]; and
4. Underground bulk piping associated with airport hydrant

fuel distribution systems and field-constructed tanks must meet
one (1) of the following release detection requirements:

A. The requirements in subsection (B) of this section; or
B. The alternative release detection requirements in 10

CSR 26-2.047;
C. Underground bulk piping installed after July 1, 2017,

must meet the requirements in paragraph 1. or 2. of this subsec-
tion. 

(2) High-throughput Facilities. In addition to the requirements out-
lined in section (1) of this rule, any owner of a tank or a multi-tank
connected or manifolded system that dispenses more than eight hun-
dred thousand (800,000) gallons of any regulated substance in one
(1) calendar month must use at least one (1) of the following tank
system release detection methods:

(B) Vapor monitoring, including introduced chemical marker mon-
itoring, [approved] listed by the National Work Group [for] on
Leak Detection Evaluations (NWGLDE) for the substance stored at
least once every fifteen (15) days. To obtain copies of equipment
[certifications] listings, contact the National Work Group [for] on
Leak Detection Evaluations, www.nwglde.org; or

(C) Continuous in-tank release detection, which must include con-
tinual reconciliation of tank system inventory. Standard statistical
inventory control is not acceptable. The method used must meet cri-
teria established by the National Work Group [for] on Leak
Detection Evaluations (NWGLDE) for continuous in-tank leak detec-
tion methods. To obtain copies of equipment [certifications] list-
ings, contact the National Work Group [for] on Leak Detection
Evaluations, www.nwglde.org; or

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.041. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules

Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.042 Requirements for Hazardous Substance
Underground Storage Tank Systems. The commission is proposing
to amend section (1) of this rule and adding a new section (3).

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks and incorporate new technologies. The department will
also take this opportunity to clarify ambiguous or confusing language
and update industry standard referenced in the regulations.   

(1) Owners and operators of in-use hazardous substance underground
storage tank (UST) systems must use a release detection method that
meets the requirements of 10 CSR 26-2.041 and 10 CSR 26-2.043
subsection (1)(H), except for the electronic monitoring require-
ment in 10 CSR 26-2.043 paragraph (1)(H)2. with approval from
the department.

(3) All new or replaced hazardous substance UST systems
installed after July 1, 2017, must also comply with the contain-
ment sump testing requirements in 10 CSR 26-2.035.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.042. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not

Page 1168 Proposed Rules
September 15, 2016

Vol. 41, No. 18



required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.043 Methods of Release Detection for Tanks. The
commission is proposing to amend section (1) of this rule and add a
new section (2).

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed leak detection sys-
tem requirements, and incorporate new technologies. The department
will also take this opportunity to clarify ambiguous or confusing lan-
guage and update industry standard referenced in the regulations.   

(1) Methods of release detection for underground storage tanks
(USTs) used to meet the requirements in 10 CSR 26-2.041 must be
conducted as follows: 

(B) Statistical Inventory Reconciliation (SIR), which is a statistical
inventory analysis method that tests for the loss of a regulated sub-
stance.  SIR must meet the following requirements:

1. Report a quantitative result with a calculated leak rate;
[1.]2. Be able to detect a two-tenths (0.2) gallon-per-hour leak

rate from any portion of the tank system that routinely contains a reg-
ulated substance;

[2.]3. Must be conducted for each independent tank system;
[3.]4. Be done in conjunction with inventory control that meets

the requirements in 10 CSR 26-2.043(1)(A); [and]
5. Use a threshold that does not exceed one-half (1/2) the

minimum detectible leak rate;
[4.]6. Be conducted in accordance with the National Work

Group on Leak Detection Evaluations [certification] listing and the
manufacturer’s requirements.  To obtain copies of equipment [certi-
fications] listings, contact the National Work Group [for] on Leak
Detection Evaluations, www.nwglde.org; and

[5. Owners and operators must maintain all supporting
data, including regulated substance and water stick read-

ings, for at least twelve (12) months.] 
[6.]7. The SIR analysis report must [be completed and sent

to the owner or operator within fifteen (15) days of the end
of each calendar month;] include the daily data, inventory
measurements of the regulated substance and water, delivery
data, and analysis or reporting date;

(C) Manual Tank Gauging. Manual tank gauging must meet the
following requirements: 

1. Tank liquid level measurements are taken at the beginning
and ending of a period of at least thirty-six (36) hours during which
no liquid is added to or removed from the tank; 

2. Level measurements are based on an average of two (2) con-
secutive stick readings at both the beginning and ending of the peri-
od; 

3. The equipment used is capable of measuring the level of reg-
ulated substance over the full range of the tank’s height to the nearest
one-eighth inch (1/8"); 

4. A leak is suspected and subject to the requirements of 10
CSR 26-2.050–10 CSR 26-2.053 if the variation between beginning
and ending measurements exceeds the following weekly or monthly
standards: 

A. Tanks of five hundred fifty (550)-gallon capacity or less
are allowed a weekly standard of ten (10) gallons per reading and a
monthly average of five (5) gallons per reading, with a minimum
test duration of thirty-six (36) hours; 

B. Five hundred fifty-one to one thousand (551–1,000)-gallon
capacity tanks are allowed a difference of thirteen (13) gallons per
week and a monthly average of seven (7) gallons, with a minimum
test duration of thirty-six (36) hours, and when combined with a
tank tightness test in accordance with subsection (D) of this sec-
tion;

C. One thousand one to two thousand (1,001–2,000)-gallon
capacity tanks are allowed a difference of twenty-six (26) gallons per
week and a monthly average of thirteen (13) gallons, with a mini-
mum test duration of thirty-six (36) hours, and when combined
with a tank tightness test in accordance with subsection (D) of
this section;

D. Five hundred fifty-one to one thousand (551–1,000)-gal-
lon capacity tanks with [dimensions] a diameter no greater than
sixty-four inches (64") [by seventy-three (64"x73")] are allowed
a difference of nine (9) gallons per week and monthly average of four
(4) gallons, provided that a period of at least forty-four (44) hours
during which no liquid is added to or removed from the tank is
allowed to pass between tank liquid level measurements, without
requiring an additional tank tightness test; and

E. [One thousand (1,000)-gallon capacity tanks with
dimensions of] Five hundred fifty-one to one thousand (551–
1,000)-gallon capacity tanks with a diameter no greater than
forty-eight inches [by one hundred twenty-eight inches
(48”x28”)] (48") are allowed a difference of twelve (12) gallons per
week and a monthly average of six (6) gallons, provided that a period
of at least fifty-eight (58) hours during which no liquid is added to
or removed from the tank is allowed to pass between tank liquid level
measurements, without requiring an additional tank tightness
test; and  

[5. Use of manual tank gauging must comply with the
following size restrictions:

A. Tanks of five hundred fifty (550) gallons or less
nominal capacity may use this as the sole method of release
detection;

B. Tanks of five hundred fifty-one to one thousand
(551-1,000)- gallon capacity with dimensions no greater
than sixty-four by seventy-three inches (64”x73”) and tanks
of one thousand (1,000)-gallon capacity with dimensions of
forty-eight inches by one hundred twenty-eight inches
(48”x128”) may use this as the sole method of release
detection; 

C. Tanks of five hundred fifty-one to two thousand
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(551-2,000) gallons may use the method in place of inven-
tory control in 10 CSR 26-2.043(1)(A); and]

[D.]F. Tanks of greater than two thousand (2,000) gallons
nominal capacity may not use this method for release detection; 

(E) Automatic Tank Gauging. Equipment for automatic tank gaug-
ing that tests for the loss of regulated substance and conducts inven-
tory control must meet the following requirements: 

1. The automatic regulated substance level monitor test can
detect a two-tenths (0.2)-gallon-per-hour leak rate from any portion
of the tank that routinely contains a regulated substance; [and]

2. The test must be performed with the system operating in
one of the following modes:

A. In-tank static testing conducted at least once every
thirty (30) days; or

B. Continuous in-tank leak detection operating on an
uninterrupted basis or operating within a process that allows the
system to gather incremental measurements to determine the
leak status of the tank at least once every thirty (30) days; and

[2.]3. Inventory control (or equivalent test) meeting the require-
ments in 10 CSR 26-2.043(1)(A) is conducted;

(F) Vapor Monitoring. Testing or monitoring for vapors within the
soil gas of the excavation zone must meet the following requirements: 

1. The materials used as backfill are sufficiently porous and
permeable (for example, gravel, sand, or crushed rock) to readily
allow diffusion of vapors from releases into the excavation area; 

2. The stored regulated substance, or a tracer compound placed
in the tank system, is sufficiently volatile (for example, gasoline) to
result in a vapor level that is detectable by the monitoring devices
located in the excavation zone in the event of a release from the tank; 

3. The measurement of vapors by the monitoring device is not
rendered inoperative by the groundwater, rainfall, or soil moisture or
other known interferences so that a release could go undetected for
more than thirty (30) days; 

4. The level of background contamination in the excavation zone
will not interfere with the method used to detect releases from the
tank; 

5. The vapor monitors are designed and operated to detect any
significant increase in concentration above background of the regu-
lated substance stored in the tank system, a component(s) of that sub-
stance, or a tracer compound placed in the tank system; 

6. In the UST excavation zone, the site is assessed to ensure
compliance with the requirements in paragraphs (1)(F)1.–4. of this
rule and to establish the number and positioning of monitoring wells
that will detect releases within the excavation zone from any portion
of the tank that routinely contains a regulated substance; [and]

7. Monitoring wells are clearly marked and secured to avoid
unauthorized access and tampering; and

8. After July 1, 2020, use a tracer chemical and the method
is listed by the National Work Group on Leak Detection
Evaluations as a tank tightness test;

(G) Groundwater Monitoring. Testing or monitoring for liquids on
the groundwater may only be used as a release detection method
until July 1, 2020, and must meet the following requirements: 

1. The regulated substance stored is immiscible in water and has
a specific gravity of less than one (1); 

2. The groundwater is within twenty feet (20') from the ground
surface and the hydraulic conductivity of the soil(s) between the UST
system and the monitoring wells or devices is at least one hundredth
centimeter per second (0.01 cm/sec) (for example, the soil should
consist of gravels, coarse to medium sands, coarse silts, or other per-
meable materials); 

3. The slotted portion of the monitoring well casing must be
designed to prevent migration of natural soils or filter pack into the
well and to allow entry of regulated substance on the water table into
the well under both high and low groundwater conditions; 

4. Monitoring wells shall be sealed from the ground surface to
the top of the filter pack; 

5. Monitoring wells or devices shall intercept the excavation

zone or are as close to it as is technically feasible; 
6. The continuous monitoring devices or manual methods used

can detect the presence of at least one-eighth inch (1/8") of free prod-
uct on top of the groundwater in the monitoring wells; 

7. The site is assessed within and immediately below the UST
system excavation zone to ensure compliance with the requirements
in paragraphs (1)(G)1.–5. of this rule. The site assessment also
establishes the number and positioning of monitoring wells or
devices that will detect releases from any portion of the tank that rou-
tinely contains a regulated substance; and 

8. Monitoring wells are clearly marked and secured to avoid
unauthorized access and tampering; 

(H) Interstitial Monitoring. Interstitial monitoring [between the
UST system and a secondary barrier immediately around or
beneath it may be used, but only if the system is designed,
constructed, and] must monitor between the walls of a double-
walled tank or, for piping, is designed to detect a release from the
primary piping, including all fittings, and contain it until it can
be detected. The entire piping secondary containment must be
leak tight. Interstitial monitoring must be installed to detect a
leak from any portion of the tank that routinely contains a regulated
substance and also meets [one (1) of] the following requirements: 

[1. For double-walled UST systems, the sampling or
testing method can detect a release through the inner wall
in any portion of the tank that routinely contains a regulated
substance;

2. For UST systems with a secondary barrier within the
excavation zone, the sampling or testing method used can
detect a release between the UST system and the secondary
barrier.

A. The secondary barrier around or beneath the UST
system consists of artificially constructed material that is
sufficiently thick and impermeable (less than one millionth
centimeter per second (10-6 cm/sec) for the regulated sub-
stance stored) to direct a release to the monitoring point and
permits its detection.

B. The barrier is compatible with the regulated sub-
stance stored so that a release from the UST system will not
cause a deterioration of the barrier allowing a release to pass
through undetected.

C. For cathodically protected tanks the secondary bar-
rier must be installed so that it does not interfere with the
proper operation of the cathodic protection system.] 

[D.]1. The groundwater, soil moisture, or rainfall will not ren-
der the testing or sampling method used inoperative so that a release
could go undetected for more than thirty (30) days;  

[E. The site is assessed to ensure that the secondary
barrier is always above the groundwater and not in a twen-
ty-five (25)-year flood plain, unless the barrier and monitor-
ing designs are for use under these conditions.

F. Monitoring wells are clearly marked and secured to
avoid unauthorized access tampering;

3. For tanks with an internally fitted liner, an automated
device can detect a release between the inner wall of the
tank and the liner is compatible with the substance stored;
and

4. The provisions outlined in the Steel Tank Institute’s
Standard for Dual Wall Underground Storage Tanks may be
used as guidance for aspects of the design and construction
of underground steel double-walled tanks; and] 

2. For new UST systems installed after July 1, 2017, inter-
stitial monitoring must be conducted electronically by a system
with a report-generating capability; and

3. For UST systems using continuous vacuum, pressure, or
liquid-filled methods of interstitial monitoring, the method must
be capable of detecting a breach in both the inner and outer walls
of the tank and/or piping; and
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(2) Owners and operators of field-constructed or airport hydrant
fuel distribution system tanks may not use vapor monitoring or
groundwater monitoring, described in subsections (F) and (G) of
this rule as their sole method of detection, but may use them in
conjunction with 10 CSR 26-2.046. 

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.043. Original rule filed April 2, 1990, effective Sept. 28,
1990. Amended: Filed Aug. 3, 1993, effective April 9, 1994. Moved
and amended: Filed April 15, 2011, effective Dec. 30, 2011.
Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.044 Methods of Release Detection for Piping. The
commission is proposing to amend section (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The

proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, establish clearer and more detailed release detection
system requirements, and incorporate new technologies. The depart-
ment will also take this opportunity to clarify ambiguous or confusing
language and update industry standard referenced in the regulations.   

(1) Each method of release detection for piping used to meet the
requirements of release detection for underground storage tanks
(USTs) in 10 CSR 26-2.041 must be conducted in the following man-
ner: 

(A) Automatic Line Leak Detectors. Methods which alert the
operator to the presence of a leak by restricting or shutting off the
flow of regulated substances through piping or triggering an audible
or visual alarm may be used only if they detect leaks of three (3) gal-
lons per hour at ten (10) pounds per square-inch line pressure within
one (1) hour and are [certified] listed by the National Work Group
on Leak Detection Evaluations.  To obtain copies of equipment [cer-
tifications] listings, contact the National Work Group [for] on Leak
Detection Evaluations, www.nwglde.org. A test of the operation of
the leak detector must be conducted at least annually.  The annual
test must be conducted in accordance with the manufacturer’s
approved testing procedures[.] and simulate a leak of at least three
(3) gallons per hour at ten (10) pounds per square inch pressure,
or equivalent, in the system under normal operating conditions.

1. Line leak detectors must monitor all pressurized piping,
including pressurized piping beyond the first or master dispenser but
not including other piping above the shear valve inside the dispenser
or dispenser hoses to the nozzle[.];

[2. Line leak detector operability test reports must
include facility name and address, line leak detector manu-
facturer, model and serial number, if legible, testing date,
test method, technician name and affiliation, and a certifica-
tion of results;]

(C) Applicable Tank Methods.  Any of the methods in 10 CSR 26-
2.043(1)(B) and (F)-(I) may be used if they are designed to detect a
release from any portion of the underground piping that routinely
contains regulated substances[; and] except—

1. Owners and operators of piping greater than fifty thou-
sand (50,000) gallons associated with field-constructed tanks or
airport hydrant fuel distribution system tanks may comply with
10 CSR 26-2.074 in lieu of the methods of piping leak detection
in this rule; 

2. Groundwater monitoring (10 CSR 26-2.043 subsection
(1)(G)) can no longer be used after July 1, 2020; and

3. Vapor monitoring (10 CSR 26-2.043 subsection (1)(F)) can
no longer be used after July 1, 2020, unless with an added tracer
chemical and listed by the National Work Group on Leak
Detection Evaluations as a tightness test; and

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.044. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate. The public entity fiscal cost impacts for compliance
with the federal standards are accounted for in the federal rulemak-
ings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
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will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

[10 CSR 26-2.045] 10 CSR 26-2.048 Release Detection Record
Keeping. The commission is proposing to move the rule and amend
section (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, incorporate new technologies and update the release
detection recordkeeping requirements. The department will also take
this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations.   

(1) All underground storage tank (UST) system owners and operators
must maintain records in 10 CSR 26-2.034 demonstrating compli-
ance with applicable release detection requirements in 10 CSR 26-
2.040–10 CSR 26-2.04[5]8.  These records must include the follow-
ing: 

(A) All written performance claims of any release detection system
used, and the manner in which these claims have been justified or
tested by the equipment manufacturer or installer, must be [main-
tained] retained for five (5) years from the date of equipment
installation or for another reasonable period of time determined by
the department [from the date of installation]; 

(B) The results of any sampling, testing, or monitoring must be
[maintained] retained for at least one (1) year, or for another rea-
sonable period of time determined by the department, except that—

1. [t]The results of tank tightness testing conducted in accor-
dance with 10 CSR 26-2.043(1)(D) must be retained until the next
test is conducted; and

2. The results of annual operability tests of release detection

equipment must be retained until the next test is performed; and  
(C) Written documentation of all calibration, maintenance, and

repair of release detection equipment permanently located on-site
must be [maintained] retained for at least one (1) year after the ser-
vicing work is completed.  Any schedules of required calibration and
maintenance provided by the release detection equipment manufac-
turer must be retained for five (5) years from the date of installation. 

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. [2010] 2013. This rule originally filed as 10
CSR 20-10.045. Original rule filed April 2, 1990, effective Sept. 28,
1990. Moved and amended: Filed April 15, 2011, effective Dec. 30,
2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.  The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri.  Any interest-
ed person will have the opportunity to testify.  Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.046 Alternative Methods of Release Detection for
Field-Constructed Tanks

PURPOSE: This rule contains the new options for release detection
for the previously deferred field-constructed tanks and airport
hydrant fuel distribution systems.

(1) Owners and operators of field-constructed tanks with a capacity
greater than fifty thousand (50,000) gallons may use one (1) or a
combination of the following alternative methods of release detec-
tion:

(A) Conduct an annual tank tightness test that can detect a one-
half (0.5) gallon per hour leak rate; 

(B) Use an automatic tank gauging system to perform release
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detection at least every thirty (30) days that can detect a leak rate less
than or equal to one (1) gallon per hour.  This method must be com-
bined with a tank tightness test that can detect a two-tenths (0.2) gal-
lon per hour leak rate performed at least every three (3) years;

(C) Use an automatic tank gauging system to perform release
detection at least every thirty (30) days that can detect a leak rate less
than or equal to two (2) gallons per hour.  This method must be com-
bined with a bulk tank tightness test that can detect a two-tenths (0.2)
gallon per hour leak rate performed at least every two (2) years; 

(D) Perform vapor monitoring, with an added tracer chemical,
conducted in accordance with 10 CSR 26-2.043 subsection (1)(F),
capable of detecting a one-tenth (0.1) gallon per hour leak rate at
least every two (2) years;

(E) Perform inventory control, conducted in accordance with
Department of Defense Directive 4140.25; ATA Airport Fuel Facility
Operations and Maintenance Guidance Manual, at least every thirty
(30) days that can detect a leak equal to or less than one-half percent
(0.5%) of flow-through.  When using this method, the following
must also be met:

1. Perform a tank tightness test that can detect a one-half (0.5)
gallon per hour leak rate at least every two (2) years; or

2. Perform vapor monitoring or groundwater monitoring in
accordance with 10 CSR 26-2.043 subsection (1)(F) or (G), respec-
tively, at least every thirty (30) days; and

(F) Another method approved by the department if the owner and
operator can demonstrate that the method can detect a release as
effectively as any of the methods allowed in subsections (A) through
(C) of this section.  In comparing methods, the department shall con-
sider the size of release that the method can detect and the frequency
and reliability of detection.  If the method is approved, the owner and
operator must comply with any conditions imposed by the depart-
ment on its use.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. 2015. Original rule filed Aug. 15, 2016.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.  The private
entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on June 16, 2011, at the Elm Street Conference Center,
1738 East Elm Street, Jefferson City, Missouri. Any interested person
will have the opportunity to testify. Advance notice is not required.
However, anyone who wants to make arrangements to testify may do
so prior to the hearing by contacting the secretary of the Hazardous
Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on June 23, 2011.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
June 23, 2011. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1738 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.047 Alternative Methods of Release Detection for
Bulk Underground Piping

PURPOSE: This rule contains the new options for release detection
for the previously deferred field-constructed tanks and airport
hydrant fuel distribution piping systems.

(1) Owners and operators of bulk underground piping associated with
any airport hydrant fuel distribution systems and field-constructed
tanks greater than fifty thousand (>50,000) gallons may use one (1)
or a combination of the following alternative methods of release
detection:

(A) Perform a biannual or annual bulk line tightness test at or
above operating pressure in accordance with the table below.  Bulk
piping segments greater than or equal to one hundred thousand
(≥100,000) gallons not capable of meeting the maximum three (3.0)
gallons per hour leak rate for the biannual test may be tested at a leak
rate up to six (6.0) gallons per hour:

(B) Perform vapor monitoring, with an added tracer chemical,
conducted in accordance with 10 CSR 26-2.043(F), capable of
detecting a one-tenth (0.1) gallon per hour leak rate at least every
two (2) years;

(C) Perform inventory control, conducted in accordance with
Department of Defense Directive 4140.25; ATA Airport Fuel Facility
Operations and Maintenance Guidance Manual, at least every thirty
(30) days that can detect a leak equal to or less than one-half percent
(0.5%) of flow-through. When using this method, the following must
also be met:

1. Perform a line tightness test in accordance with the biannual
test threshold in subsection (A) of this section at least every two (2)
years; or

2. Perform vapor monitoring or groundwater monitoring in
accordance with 10 CSR 26-2.043 subsection (1)(F) or (G), respec-
tively, at least every thirty (30) days; 

(D) Another method approved by the department if the owner and
operator can demonstrate that the method can detect a release as
effectively as any of the methods allowed in subsections (A) through
(C). In comparing methods, the department shall consider the size of
release that the method can detect and the frequency and reliability
of detection.  If the method is approved, the owner and operator must
comply with any conditions imposed by the department on its use.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. 2015. Original rule filed Aug. 15, 2016.

PUBLIC COST: This proposed rule will not cost state agencies or
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Maximum Detectable Leak Rate Per Test Section Volume 

Test Section 
Volume 
(Gallons) 

Biannual Test Maximum 
Detectable Leak Rate 
(Gallons Per Hour) 

Annual Test 
Maximum Detectable 
Leak Rate (Gallons 
Per Hour) 

< 50,000 1.0 0.5 

 50,000 to < 75,000 1.5 0.75 

 75,000 to < 100,000 2.0 1.0 

 100,000 3.0 1.5 



political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate. The private
entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on June 16, 2011, at the Elm Street Conference Center,
1738 East Elm Street, Jefferson City, Missouri. Any interested per-
son will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.

Any person may submit written comments on this rule action. be
sent to the director of the Hazardous Waste Program at PO Box 176,
Jefferson City, MO 65102-0176. To be accepted, written comments
must be postmarked by midnight on June 23, 2011. Email comments
shall be sent to heather.peters@dnr.mo.gov. Please direct all
inquiries to the Rules Coordinator of the Hazardous Waste Program,
at 1738 E. Elm, Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.050 Reporting of Suspected Releases. The commis-
sion is proposing to amend section (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks and incorporate new technologies. The department will
also take this opportunity to clarify ambiguous or confusing language
and update industry standard referenced in the regulations.   

(1) Owners and operators of underground storage tank (UST) sys-
tems must report to the department within twenty-four (24) hours
and follow the procedures for release investigation and confirmation
in 10 CSR 26-2.052 upon discovery of one (1) or more of the follow-
ing conditions: 

(B) Unusual operating conditions observed by owners and opera-
tors (such as the erratic behavior of product dispensing equipment,
the sudden loss of a regulated substance from the UST system, an
unexplained presence of water in the tank, liquid in the interstitial
space of secondarily contained systems, or visible leaks from
aboveground piping or ancillary equipment connected to a UST),
unless system equipment is found to be defective but not [leaking]

releasing regulated substance from the UST system and is imme-
diately repaired or replaced; or

(C) Monitoring results, including investigations of leak alarms,
from a release detection method required under 10 CSR 26-2.041
[and] through 10 CSR 26-2.04[2]7 that indicate a release may have
occurred unless—

1. The monitoring device is found to be defective and is imme-
diately repaired, recalibrated, or replaced and additional monitoring
does not confirm the initial result; or

2. The leak alarm was investigated and determined to have
been caused by an event other than a release (for example, a
power surge or delivery to the tank during release detection test-
ing); or

[2.]3. In the case of inventory control, a second month of data
does not confirm the initial result. 

AUTHORITY: section 319.109, RSMo Supp. [2010] 2013. This rule
originally filed as 10 CSR 20-10.050. Original rule filed April 2,
1990, effective Sept. 28, 1990. Moved and amended: Filed April 15,
2011, effective Dec. 30, 2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate. The public entity fiscal cost impacts for compliance
with the federal standards are accounted for in the federal rulemak-
ings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate. The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED AMENDMENT

10 CSR 26-2.052 Release Investigation and Confirmation Steps.
The commission is proposing to amend section (1) of this rule.

PURPOSE: There are two (2) primary purposes for this rulemaking.
The first is to open UST rules in Title 10, Division 26 of the Code of
State Regulations to make the necessary changes required by the
U.S. Environmental Protection Agency (EPA). The 2005 Energy
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Policy Act required either financial responsibility for UST installers
and manufacturers or secondary containment for all new systems. In
addition, last October, EPA adopted changes to the federal UST reg-
ulations that need to be incorporated into state regulation. This rule-
making will make the necessary changes to comply with these EPA
grant requirements and to incorporate the changes made to the fed-
eral regulations. 

The second reason is to incorporate state-specific changes. The
proposed changes would better ensure that old tanks are still func-
tional enough to remain in use. The changes would better prevent and
detect leaks, outline the requirements for responding to suspected
releases, and incorporate new technologies. The department will also
take this opportunity to clarify ambiguous or confusing language and
update industry standard referenced in the regulations.   

(1) Unless corrective action is initiated in accordance with 10 CSR
26-2.070–10 CSR 26-2.083, owners and operators must immediately
investigate and confirm all suspected releases of regulated substances
requiring reporting under 10 CSR 26-2.050 within seven (7) days or
another reasonable time period specified by the department using
either the following steps or another procedure approved by the
department: 

(A) System Test. Owners and operators must conduct tests [(tight-
ness testing of tanks in 10 CSR 26-2.043(1)(D) and piping
in 10 CSR 26-2.044(1)(B))] appropriate for the suspected
release, using tightness tests listed by the National Work Group
on Leak Detection Evaluations and/or approved by the depart-
ment, or for containment sumps, a test method included in 10
CSR 26-2.035, to determine whether a leak exists in that portion of
the tank system that routinely contains a regulated substance [or the
attached delivery piping] or [both] a breach of the interstitial
space has occurred. To obtain copies of equipment listings, con-
tact the National Work Group on Leak Detection Evaluations,
www.nwglde.org.

1. If the system test confirms a leak into the interstice or a
release, [O]owners and operators must repair, replace, [or] upgrade,
or close the underground storage tank (UST) system[, and]. Owners
and operators must begin a site check in accordance with subsec-
tion (1)(B) and corrective action in accordance with 10 CSR 26-
2.070–10 CSR 26-2.083 if the test results for the system, tank, or
delivery piping indicate that a [leak] release [exists] has occurred. 

2. Further investigation is not required if the test results for the
system, tank, and delivery piping do not indicate that a [leak] release
exists and if environmental contamination is not the basis for sus-
pecting a release. 

3. Owners and operators must conduct a site check as described
in subsection (1)(B) of this rule if the test results for the system, tank,
and delivery piping do not indicate that a leak exists but environmen-
tal contamination is the basis for suspecting a release; or 

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and sec-
tions 319.109 and 319.137, RSMo Supp. [2010] 2013. This rule
originally filed as 10 CSR 20-10.052. Original rule filed April 2,
1990, effective Sept. 28, 1990. Amended: Filed Aug. 3, 1993, effec-
tive April 9, 1994. Moved and amended: Filed April 15, 2011, effec-
tive Dec. 30, 2011. Amended: Filed Aug. 15, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.  The public entity fiscal cost impacts for compli-
ance with the federal standards are accounted for in the federal rule-
makings.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate. The pri-
vate entity fiscal cost impacts for compliance with the federal stan-
dards are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 10:00 a.m. on October 20, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required.  However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on October 27, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176.  To
be accepted, written comments must be postmarked by midnight on
October 27, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov.  Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 13—DEPARTMENT OF SOCIAL SERVICES
Division 70—MO HealthNet Division
Chapter 10—Nursing Home Program

PROPOSED AMENDMENT

13 CSR 70-10.030 Prospective Reimbursement Plan for Nonstate-
Operated Facilities for ICF/[MR]IID Services. The division is
amending sections (1)–(7) and adding new subparagraphs (4)(A)1.O.
and (4)(A)1.P.

PURPOSE:  This amendment changes the terminology of the services
addressed in this regulation from “nonstate-operated intermediate
care facility/mentally retarded (ICF/MR) services” to “nonstate-
operated intermediate care facility for individuals with intellectual
disabilities (ICF/IID) services” and provides for trend factors to be
applied to adjust per diem rates for nonstate-operated ICF/IID facil-
ities participating in the MO HealthNet program.

PURPOSE: This rule establishes a payment plan for nonstate-oper-
ated intermediate care facility[/mentally retarded] for individuals
with intellectual disabilities services. The plan describes principles
to be followed by Title XIX intermediate care facility[/mentally
retarded] for individuals with intellectual disabilities providers in
making financial reports and presents the necessary procedures for
setting rates, making adjustments, and auditing the cost reports.

(1) Objectives. This rule establishes a payment plan for nonstate-
operated intermediate care facility[/mentally retarded] for individ-
uals with intellectual disabilities (ICF/[MR]IID) services.

(2) General Principles.
(A) The MO HealthNet program shall reimburse qualified

providers of ICF/[MR]IID services based solely on the individual
MO HealthNet participant’s days of care (within benefit limitations)
multiplied by the facility’s Title XIX per diem rate less any payments
made by participants. 

(B) Effective November 1, 1986, the Title XIX per diem rate for
all ICF/[MR]IID facilities participating on or after October 31,
1986, shall be the lower of—

1. The average private pay charge;
2. The Medicare per diem rate, if applicable;
3. The rate paid to a facility on October 31, 1986, as adjusted by

updating its base year to its 1985 fiscal year. Facilities which do not
have a full twelve- (12-) month 1985 fiscal year shall not have their
base years updated to their 1985 fiscal years. Changes in ownership,
management, control, operation, leasehold interests by whatever form
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8. Liberty (Fountain Bluff Park Ponds Nos. 1, 2, 3, 4, 5, 6, 7,
and 8);

9. Macon County (Fairgrounds Lake);
10. Mineral Area College (Quarry Pond);
11. Overland (Wild Acres Park Lake);
12. Potosi (Roger Bilderback Lake);
13. Raymore (Johnston Lake);
14. St. Charles (Fountain Lakes Pond, Kluesner Lake, Moore

Lake, Skate Park Lake);
15. St. Louis (Benton Park Lake, Boathouse Lake, Fairgrounds

Park Lake, Horseshoe Lake, Hyde Park Lake, Jefferson Lake,
Lafayette Park Lake, North Riverfront Park Lake, O’Fallon Park
Lake, North Lake, South Lake);

16. St. Louis County (Bee Tree Park Lake, Blackjack Lake,
Carp Lake, Creve Coeur Park Lake, Fountain Lake, Island Lake,
Jarville Lake, Simpson Park Lake, Spanish Lake, Sunfish Lake,
Tilles Park Lake);

17. Sedalia (Clover Dell Park Lake, Liberty Park Pond);
18. Sedalia Water Department (Spring Fork Lake);
19. Warrensburg (Lions Lake);
20. Watershed Committee of the Ozarks (Valley Water Mill

Lake);
21. Wentzville (Community Club Lake, Heartland Lake); and
22. Windsor (Farrington Park Lake).

AUTHORITY: sections 40 and 45 of Art. IV, Mo. Const. and section
252.040, RSMo 2000. This rule previously filed as 3 CSR 10-4.116.
Original rule filed April 30, 2001, effective Sept. 30, 2001. For inter-
vening history, please consult the Code of State Regulations.
Amended: Filed Aug. 29, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate. 

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate. 

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with
Regulations Committee Chairman, Department of Conservation, PO
Box 180, Jefferson City, MO 65102-0180, or via the department’s
website at http://short.mdc.mo.gov/Z49. To be considered, com-
ments must be received within thirty (30) days after publication of
this notice in the Missouri Register. No public hearing is scheduled.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.046 Alternative Methods of Release Detection for
Field-Constructed Tanks

PURPOSE: This rule contains the new options for release detection
for the previously deferred field-constructed tanks and airport
hydrant fuel distribution systems.

(1) Owners and operators of field-constructed tanks with a capacity
greater than fifty thousand (50,000) gallons may use one (1) or a
combination of the following alternative methods of release detec-
tion:

(A) Conduct an annual tank tightness test that can detect a one-
half (0.5) gallon per hour leak rate; 

(B) Use an automatic tank gauging system to perform release
detection at least every thirty (30) days that can detect a leak rate less
than or equal to one (1) gallon per hour.  This method must be com-
bined with a tank tightness test that can detect a two-tenths (0.2) gal-
lon per hour leak rate performed at least every three (3) years;

(C) Use an automatic tank gauging system to perform release
detection at least every thirty (30) days that can detect a leak rate less
than or equal to two (2) gallons per hour.  This method must be com-
bined with a bulk tank tightness test that can detect a two-tenths (0.2)
gallon per hour leak rate performed at least every two (2) years; 

(D) Perform vapor monitoring, with an added tracer chemical,
conducted in accordance with 10 CSR 26-2.043 subsection (1)(F),
capable of detecting a one-tenth (0.1) gallon per hour leak rate at
least every two (2) years;

(E) Perform inventory control, conducted in accordance with
Department of Defense Directive 4140.25; ATA Airport Fuel Facility
Operations and Maintenance Guidance Manual, at least every thirty
(30) days that can detect a leak equal to or less than one-half percent
(0.5%) of flow-through.  When using this method, the following
must also be met:

1. Perform a tank tightness test that can detect a one-half (0.5)
gallon per hour leak rate at least every two (2) years; or

2. Perform vapor monitoring or groundwater monitoring in
accordance with 10 CSR 26-2.043 subsection (1)(F) or (G), respec-
tively, at least every thirty (30) days; and

(F) Another method approved by the department if the owner and
operator can demonstrate that the method can detect a release as
effectively as any of the methods allowed in subsections (A) through
(C) of this section.  In comparing methods, the department shall con-
sider the size of release that the method can detect and the frequency
and reliability of detection.  If the method is approved, the owner and
operator must comply with any conditions imposed by the depart-
ment on its use.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. 2015. Original rule filed Aug. 15, 2016.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.  The private
entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 9:30 a.m. on November 3, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri. Any interest-
ed person will have the opportunity to testify. Advance notice is not
required. However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on November 10, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
November 10, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.



Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance 

Storage Tanks
Chapter 2—Underground Storage Tanks—Technical 

Regulations 

PROPOSED RULE

10 CSR 26-2.047 Alternative Methods of Release Detection for
Bulk Underground Piping

PURPOSE: This rule contains the new options for release detection
for the previously deferred field-constructed tanks and airport
hydrant fuel distribution piping systems.

(1) Owners and operators of bulk underground piping associated with
any airport hydrant fuel distribution systems and field-constructed
tanks greater than fifty thousand (>50,000) gallons may use one (1)
or a combination of the following alternative methods of release
detection:

(A) Perform a biannual or annual bulk line tightness test at or
above operating pressure in accordance with the table below.  Bulk
piping segments greater than or equal to one hundred thousand
(≥100,000) gallons not capable of meeting the maximum three (3.0)
gallons per hour leak rate for the biannual test may be tested at a leak
rate up to six (6.0) gallons per hour:

(B) Perform vapor monitoring, with an added tracer chemical,
conducted in accordance with 10 CSR 26-2.043(F), capable of
detecting a one-tenth (0.1) gallon per hour leak rate at least every
two (2) years;

(C) Perform inventory control, conducted in accordance with
Department of Defense Directive 4140.25; ATA Airport Fuel Facility
Operations and Maintenance Guidance Manual, at least every thirty
(30) days that can detect a leak equal to or less than one-half percent
(0.5%) of flow-through. When using this method, the following must
also be met:

1. Perform a line tightness test in accordance with the biannual
test threshold in subsection (A) of this section at least every two (2)
years; or

2. Perform vapor monitoring or groundwater monitoring in
accordance with 10 CSR 26-2.043 subsection (1)(F) or (G), respec-
tively, at least every thirty (30) days; 

(D) Another method approved by the department if the owner and
operator can demonstrate that the method can detect a release as
effectively as any of the methods allowed in subsections (A) through
(C). In comparing methods, the department shall consider the size of
release that the method can detect and the frequency and reliability
of detection.  If the method is approved, the owner and operator must
comply with any conditions imposed by the department on its use.

AUTHORITY: sections 319.105 and 319.107, RSMo 2000, and section
319.137, RSMo Supp. 2015. Original rule filed Aug. 15, 2016.

PUBLIC COST: This proposed rule will not cost state agencies or

political subdivisions more than five hundred dollars ($500) in the
aggregate.  The public entity fiscal cost impacts for compliance with
the federal standards are accounted for in the federal rulemakings.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate. The private
entity fiscal cost impacts for compliance with the federal standards
are accounted for in the federal rulemakings.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: The Missouri Hazardous Waste Management Commission
will hold a public hearing on this rule action and others beginning
at 9:30 a.m. on November 3, 2016, at the Elm Street Conference
Center, 1730 East Elm Street, Jefferson City, Missouri.  Any interest-
ed person will have the opportunity to testify. Advance notice is not
required. However, anyone who wants to make arrangements to tes-
tify may do so prior to the hearing by contacting the secretary of the
Hazardous Waste Management Commission at (573) 751-2747.  

Any person may submit written comments on this rule action.
Interested persons, whether or not heard, may submit a written or
email statement of their views until midnight on November 10, 2016.
Written comments shall be sent to the director of the Hazardous
Waste Program at PO Box 176, Jefferson City, MO 65102-0176. To
be accepted, written comments must be postmarked by midnight on
November 10, 2016. Email comments shall be sent to
heather.peters@dnr.mo.gov. Please direct all inquiries to the Rules
Coordinator of the Hazardous Waste Program, at 1730 E. Elm,
Jefferson City, MO 65102, telephone (573) 751-3176.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission

Chapter 1—Organization and Administration 

PROPOSED AMENDMENT

11 CSR 45-1.100 Waivers and Variances. The commission is
amending section (1).

PURPOSE: This amendment adds references to a new Code of State
Regulations chapter and a new Missouri Revised Statutes section.

(1) The commission may waive or grant a variance from the provi-
sions of Title 11, Division 45, Chapters 1–[31] 40 of the Code of
State Regulations upon a licensee’s written application, if the com-
mission determines that the waiver or variance is in the best interests
of the public. Any waiver or variance granted pursuant to this section
constitutes an order of the commission pertaining to gaming, viola-
tion of which subjects a licensee to discipline under section
313.812.14(2) and 313.1010, RSMo.

AUTHORITY: section[s] 313.004, RSMo Supp. 2014, [and] section
313.805, RSMo [2000] Supp. 2013, and section 313.1010, HB
1941, Second Regular Session, Ninety-eighth General Assembly,
2016. Original rule filed Aug. 27, 2004, effective March 30, 2005.
Emergency amendment filed Aug. 29, 2016, effective Sept. 8, 2016,
expires March 6, 2017. Amended: Filed Aug. 29, 2016.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed amendment with the Missouri Gaming Commission,
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Maximum Detectable Leak Rate Per Test Section Volume 

Test Section 
Volume 
(Gallons) 

Biannual Test Maximum 
Detectable Leak Rate 
(Gallons Per Hour) 

Annual Test 
Maximum Detectable 
Leak Rate (Gallons 
Per Hour) 

< 50,000 1.0 0.5 

 50,000 to < 75,000 1.5 0.75 

 75,000 to < 100,000 2.0 1.0 

 100,000 3.0 1.5 
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Peters, Heather

From: Ronald J. Leone <ron@mpca.org>

Sent: Thursday, October 27, 2016 10:35 AM

To: Peters, Heather; Sturgess, Steve

Subject: Tank Rules

Steve & Heather: As you know, the Missouri Petroleum Marketers and Convenience Store 
Association (MPCA) is a 300+ member statewide trade association which represents most of 
Missouri’s convenience stores, gas stations, truck stops, petroleum marketers and their suppliers.  
 
Please accept this email as a formal comment on the UST rules. MPCA fully supports, and fully 
incorporates herein by reference, the written comments being submitted by the Petroleum Storage 
Tank Insurance Fund (PSTIF). We also mirror and herein incorporate the concerns detailed by the 
10/24/16 email from Donnie Greenwalt, Wallis Companies, printed in full below. 
 
Thank you for all of your hard work on this important issue. 
 
Please respond and verify receipt. 
 
Best, Ron 
 
Ronald J. Leone, Esq.  
Executive Director  
Missouri Petroleum Marketers & Convenience Store Ass ociation (MPCA)  
205 East Capitol Avenue, Suite 200 •  Jefferson City, MO  65101  |  p: 573.635.7117, ext 160  |  c: 573.864.5189   
PACE 2017  •  February 24 & February 25  •  Kansas City, MO   

PACE 2018  •  February 22 & February 23  •  Kansas City, MO   
www.PACEshow.com  

 
 
From: Greenwalt, Donnie [mailto:DGreenwalt@mail.wallisco.com]  

Sent: Monday, October 24, 2016 10:17 AM 

To: Peters, Heather 
Cc: mjordan@mail.wallisco.com; PSTIF Office 

Subject: Sump Testing and Other Questions 
Importance: High 

 

Good morning Heather! 

 

I just got back from the PEI show at NACs and had a question for you after a session with Carolyn, Mark and Tim.   

 

After 2017, as I understood it, we will have to install sumps on tank tops and under dispensers and they have to be 

tested every three years.  Following the presentation with EPA, I now understand that we will only have to test sumps if 

we are using interstitial monitoring as our primary form of line leak detection?  If we are using PLLD as primary, we 

shouldn’t have to test.  Is this correct?  I don’t see where the new Missouri rule make this distinction.    

 

Also, some interesting information about effective dates and compliance deadlines was also revealed (clarified).  I know 

we had to meet the DW requirement next year, however, according to Carolyn, we did not have to meet the same 

deadlines as the EPA published in the new tanks rule.  It sounded like we could have had up to three years from the 

effective date of EPA’s rule to start our rulemaking process as a SPA state.  Also, the SPA would not have been 
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withdrawn as long as we showed demonstrable progress towards compliance with EPA’s rule.  Furthermore, I learned 

that the SPA withdrawal process is not over night but a rather lengthy process.  On top of that, we then could have built 

in a similar 3-year compliance date into our own rule effectively pushing the first compliance deadlines for MO out at 

least 6 years.  Is this correct?  Speaking with other operators, this is the first time this clarification has been made by 

EPA.   

 

Please let me know your thoughts.  Thanks! 

 

Donnie 

         

 

The linked 
image cannot 
be d isplayed.  
The file may  
have been 
mov ed, 
renamed, or  
deleted. 

Verify that  
the link 
points to the  
correct file  
and location. 

 
Donnie Greenwalt 
Environmental Comp. Mgr 
106 E Washington, Cuba, MO 65453 
P: (636)549-1611 | F: (636)549-1617  
www.wallisco.com  

This message contains confidential information and is intended only for the individual(s) addressed in the message. If you are not the named addressee, you 

should not disseminate, distribute, or copy this e-mail. If you are not the intended recipient, you are notified that disclosing, distributing, or copying this e-mail 

is strictly prohibited.  
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Peters, Heather

From: Ronald J. Leone <ron@mpca.org>

Sent: Thursday, October 27, 2016 3:27 PM

To: Greenwalt, Donnie

Cc: Peters, Heather; Sturgess, Steve; mjordan@mail.wallisco.com; Andreasson, Rachel; 

Wallis, Lynn; PSTIF Office

Subject: Re: Comments on Proposed UST Rule Changes 

Steve & Heather: MPCA supports these comments and incorporates them into our email of earlier today.  

 

Thanks, 

 

Ronald J. Leone, Esq.  

MPCA Executive Director 

573.864.5189 

 

On Oct 27, 2016, at 3:03 PM, Greenwalt, Donnie <DGreenwalt@mail.wallisco.com> wrote: 

Good afternoon,  

  

Please accept this email correspondence as Wallis Companies’ formal comment on Missouri’s proposed 

changes to the Underground Storage Tank Rules.  

  

Wallis greatly appreciates the efforts that the Missouri Department of Natural Resources has made 

working with stakeholders to implement the provisions of EPA’s revised rules.  Missouri has a uniquely 

collaborative regulatory environment that few other states enjoy.  This collaboration offers stakeholders 

and regulators the chance to have constructive dialogue on the rules that govern our industry and the 

opportunity to ultimately produce a rule package that satisfies the interests of both.   

  

In general, we find the substance of the rule to be agreeable with no major issues.  We do, however, 

offer the following: 

  

1)      Wallis Companies (Wallis) has concerns regarding the definition of “connected piping” and 

“underground storage tank”.  Although we do not have alternative language to propose, we 

would like to have some clarification and suggest that the shear-valve be used as a line of 

regulatory demarcation in lieu of the terms “above” and “below” ground.   

  

2)      Wallis is concerned with the lack of fiscal analysis provided by the Department regarding the 

new equipment testing requirements.  Although, the Federal EPA provided their own fiscal 

analysis, we do not feel as though it is an accurate representation of the true costs of 

compliance.  This ultimately has left a large portion of the regulated community uninformed.   

  

3)      Wallis would appreciate clarification or a published policy regarding the Department’s position 

or treatment of failed equipment tests.  If it is not the intent of the Department to consider 

failed equipment tests as “suspected releases” we would like to have that documented as such. 

  

4)      10 CSR 26-2.040 (1)(C)1 states that we must test “Automatic tank gauge and other controllers: 

test alarm; verify system configuration; test battery backup;”.  Wallis would like to see an 
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exception to the testing of the battery backup system when information from a tank gauge is 

stored remotely through a connection with an off-site monitoring system.   

  

If you have any questions or concerns regarding these comments, please do not hesitate to contact me.   

  

Thank you, 

  

Donnie Greenwalt 
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image cannot 
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Donnie Greenwalt 
Environmental Comp. Mgr 
106 E Washington, Cuba, MO 65453 
P: (636)549-1611 | F: (636)549-1617  
www.wallisco.com  

This message contains confidential information and is intended only for the individual(s) addressed in the message. If you are not the 

named addressee, you should not disseminate, distribute, or copy this e-mail. If you are not the intended recipient, you are notified that 

disclosing, distributing, or copying this e-mail is strictly prohibited.  

















































Landreth

Law Firm

October 27, 2016 E-Mail; llandreih@lanilreihlaw.com

VIA U.S. AND ELECTRONIC MAIL

Director, Hazardous Waste Program
Missouri Department of Natural Resources
P.O. Box 176

Jefferson City, MO 65102-0176

c/o

Heather Peters

UST Compliance and Technology
Missouri Department of Natural Resources
heather.peters@dnr.mo.gov

Re: Lambert- St. Louis International Airport Hydrant Fueling System/STL Fuel Comments to
MDNR Proposed UST Technical Regulations Amendments - MO Register V. 41, No. 18,
September 15, 2016

Dear Heather:

Following this letter, please find the questions and comments of STL Fuel Company LLC, who is
the Lessee and operator of the fuel system at Lambert- St. Louis International Airport®, regarding
the amendments to the UST Technical Regulations as published in the Missouri Register. These
comments have been reviewed by representatives of Lambert-St. Louis International Airport,
which is owned and operated by The City of St. Louis.

Thank you very much for your cooperation and support regarding the unique fuel system issues at
the airport.

Sincerely,

Lloyd W. Landreth^^

L WL/dmk

Environnioiital and Natural Resource Law

801 East 13 Sirrei, Jeiiks, Oklahoma 740.37-4.'50"

Tel: (918) 296-0460 • Tax: (918) 296-0404 • www.i.-tndrcihiaw.coin
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Redline Edits and Comments of STL Fuel Company LLC to 092016 Proposed UST Rules 
(Chronologically by Section #) 

 

Section  Proposed Edit  Comment 

26‐2.010(4)(A), (B)  (B) Option 2. Permanent closure of  the UST 
system no  later than July 1, 2019, or 
alternative agreement with MDNR prior to July 
1. 2019, to close the UST system. 

 

While STL Fuel plans to have the 
new tank farm operational by 
July 2019, it is very possible that 
due to permitting and 
construction issues, the project 
cannot be completed by July 
2019.  It is also important to keep 
in‐mind that the new tank farm 
will also require a new fuel supply 
pipeline from the new tank farm 
to the airport. Because the 
existing tank farm cannot be 
decommissioned until the new 
farm is fully operational, the term 
“permanent closure” as applied 
to decommissioning of the 
existing tank farm, is unclear.  As 
MDNR can appreciate, pulling all 
tanks and conducting any 
necessary remediation of the 
existing tank farm is a significant 
effort, and will take months to 
complete after the existing fuel 
farm is ready for abandonment.  
The main goal of STL Fuel is to 
have the new tank farm 
operational and the existing one 
defueled by July 2019.  Can STL 
Fuel assume that if we have an 
ongoing dialogue with MDNR, 
should the existing tank farm 
need to be used post‐July 2019, 
MDNR will not initiate an 
enforcement action?  
 

26.2.012(1)(A)   “Abandonment” means in the context of 
underground pipelines the use of all 
reasonable means to remove petroleum from 
the pipe, physical separation of the pipe from 
any active fuel system, and the placement of 

This definition is important to 
have with regard to AHS.  If in the 
future AHS not currently under 
the UST rules are later placed 
under the rules, then this 
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inert gas or inert material in the abandoned 
pipe. 
 

definition will allow 
abandonment of fuel lines which 
are often under several feet of 
concrete in active ramp or 
taxiway areas. 

26.2.012(1)(B)(5)  “Connected piping” means all underground 
piping including valves, elbows, joints, flanges, 
and flexible connectors attached to a UST 
system through which regulated substances 
flow. For the purpose of determining how 
much piping is connected to any individual 
UST system, the piping that joins two (2) UST 
systems should be allocated equally between 
them. 

For a UST system, aboveground 
piping is not included. 

26.2.012(1)(D)(6)    Airport hydrant system pipelines 
are not amenable to being 
double‐walled, versus the typical 
double‐walled application for 
smaller UST systems at gas 
stations.   STL Fuel requests 
clarification in the rules that 
double‐walled pipe applications 
do not include airport hydrant 
systems. 

26.2.012(P)  “Permanent Closure” means solely in the 
context of airport hydrant systems the 
permanent termination of use, and 
implementation of work to ensure the subject 
tanks, pipelines and related facilities are 
removed or otherwise decommissioned in an 
approved manner and planning for any 
required environmental investigation and 
remediation is implemented.  
 

There is not a definition for 
permanent closure, or at least in 
the context of the July 1, 2019 
date.  Our comment on 26‐
2.010(4) (B) above relates to this 
definition.   

26.2.013(2)(B)  By July 1, 2019 for existing systems, except 
where such requirements are specifically 
excluded or amended by this rule, or solely 
in the case of airport hydrant systems, as may 
otherwise be agreed to by the Owner and the 
Department. 
 

This addition allows for STL Fuel 
to exceed the July 2019 date 
assuming we have worked with 
MDNR on a final 
decommissioning schedule in 
light of construction timing. 

26.2.013(5)  Walkthrough inspections. Unless 
otherwise  agreed‐to  with  the 
department,  Iin addition to the 

The inspection frequency called 
out (once every 30 days if no 
confined space entry and 
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walkthrough inspections in 10 CSR 26‐2.036, 
owners and operators must inspect the 
following additional areas for airport 
hydrant fuel distribution systems at least 
once every thirty (30) days if confined space 
entry according  to the Occupational Safety 
and Health Administration under 29 CFR Part 
1910 is not required, or at least annually if 
confined space entry  is required, and must 
keep documentation of these walkthrough 
inspections in accordance with 10 CSR 26‐
2.036: 

(A) Hydrant pits—visually check for any 
damage, remove any liquid or debris, and 
check for any leaks; and 

(B) Hydrant piping vaults—check for any 
hydrant piping leaks. 

 

annually with confined space 
entry) cannot be achieved 
without significant disruption to 
the schedules of tenant airlines. 
The Airport has 136 hydrant pits.  
Logistically, such an inspection 
frequency cannot be achieved 
without gate closures and other 
actions.  The proposed regulations 
should include a special exception 
for airport hydrant systems, calling 
out instead a site‐specific work plan, 
approved by the Department. 

  

26.2.013(6)    Applicability of closure 
requirements to previously closed 
UST systems.” The requirements 
of 10 CSR 26‐2.060 through 2.064 
cannot be achieved in all cases at 
an active airport without 
significant disruption of essential 
airport functions. Suggest 
exempting the Airport hydrant 
system from the referenced 
requirements and substituting 
requirements as presented in a 
site‐specific work plan, approved 
by the Department. 

26.2.013 PRIVATE 
COST 

Will cost many multiples of $500.00.   

26.2.020(1)(A)    To the extent STL Fuel might have 
to exceed the July 1, 2019 
deadline for some period of time 
while the new tank farm is 
finished, we cannot meet the 
double‐walled requirement for 
some or the existing USTs at the 
old tank farm.  Please confirm 
this rule will not apply to existing 
UST systems, but only new 
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systems.  We interpret the rule as 
not applying to the existing tanks 
at STL. 

26.2.030(3) (C)  For Airport Hydrant System pipelines, leak 
testing on at least an annual basis with an 
industry‐standard pressure test method. 

Does (4) allow for specific leak test 
methods for AHS piping?  If not, we 
prefer to be explicit and offer a new 
subparagraph (3)(C).      

26.2.034(1)(A)(3)    The new rule cites 10 CSR 26‐2.078 
as a requirement for investigation of 
soil and groundwater. 2.078 in turn 
cites the Missouri Risk‐Based 
Corrective Action Process for 
Petroleum Storage Tanks Guidance 
Document as providing 
requirements for investigations. The 
requirements of the Guidance 
Document could not be implemented 
without significant disruption of 
essential functions at the Airport. 
Suggest revising the proposed rule 
to allow investigation of airport 
hydrant systems in accordance with 
a site‐specific work plan, approved 
by the Department. Similarly, any 
reference to the Missouri Risk‐Based 
Corrective Action Process for 
Petroleum Storage Tanks guidance 
document elsewhere in the proposed 
rule should include a special 
exception for airport hydrant 
systems, calling out instead a site‐
specific work plan, approved by the 
Department. 
 

26.2.041(1)(B)(4)(A)  4. Underground bulk piping associated with 
airport hydrant  fuel distribution systems and field‐
constructed tanks must meet one (1) of the 
following release detection requirements: 

A. The requirements in subsection (B)1.B. of 
this  section; or 

 

Subparagraph (4)(A) should have 
1.B. added, as for AHS it is the 
Annual or biennial leak testing for 
pipelines. 
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10 CSR 26‐2.034 
Reporting and Record 
Keeping or elsewhere 
where regulatory 
compliance inspections 
are cited? 
Regulatory Compliance 
Inspections Scope & 
Frequency 

Annual regulatory compliance inspections of Airport 
Hydrant systems 

The 2015 Federal UST rules 
require annual compliance 
inspections of airport hydrant 
systems by regulatory 
authorities.  To the extent MDNR 
can modify those inspection 
requirements based upon 
inability to conduct inspections in 
areas of active airport operations 
STL Fuel believes such change 
would not be less stringent than 
Federal requirements.  Instead 
STL Fuel recommends a site‐
specific Regulatory Compliance 
Inspection Plan, approved by the 
Department. 
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Peters, Heather

From: Greenwalt, Donnie <DGreenwalt@mail.wallisco.com>

Sent: Thursday, October 27, 2016 3:04 PM

To: Peters, Heather; Sturgess, Steve

Cc: mjordan@mail.wallisco.com; Andreasson, Rachel; Wallis, Lynn; PSTIF Office; Leone, Ron

Subject: Comments on Proposed UST Rule Changes 

Importance: High

Good afternoon,  

  

Please accept this email correspondence as Wallis Companies’ formal comment on Missouri’s proposed changes to the 

Underground Storage Tank Rules.  

  

Wallis greatly appreciates the efforts that the Missouri Department of Natural Resources has made working with 

stakeholders to implement the provisions of EPA’s revised rules.  Missouri has a uniquely collaborative regulatory 

environment that few other states enjoy.  This collaboration offers stakeholders and regulators the chance to have 

constructive dialogue on the rules that govern our industry and the opportunity to ultimately produce a rule package 

that satisfies the interests of both.   

  

In general, we find the substance of the rule to be agreeable with no major issues.  We do, however, offer the following: 

  

1)      Wallis Companies (Wallis) has concerns regarding the definition of “connected piping” and “underground 

storage tank”.  Although we do not have alternative language to propose, we would like to have some 

clarification and suggest that the shear-valve be used as a line of regulatory demarcation in lieu of the terms 

“above” and “below” ground.   

  

2)      Wallis is concerned with the lack of fiscal analysis provided by the Department regarding the new equipment 

testing requirements.  Although, the Federal EPA provided their own fiscal analysis, we do not feel as though it is 

an accurate representation of the true costs of compliance.  This ultimately has left a large portion of the 

regulated community uninformed.   

  

3)      Wallis would appreciate clarification or a published policy regarding the Department’s position or treatment of 

failed equipment tests.  If it is not the intent of the Department to consider failed equipment tests as “suspected 

releases” we would like to have that documented as such. 

  

4)      10 CSR 26-2.040 (1)(C)1 states that we must test “Automatic tank gauge and other controllers: test alarm; verify 

system configuration; test battery backup;”.  Wallis would like to see an exception to the testing of the battery 

backup system when information from a tank gauge is stored remotely through a connection with an off-site 

monitoring system.   

  

If you have any questions or concerns regarding these comments, please do not hesitate to contact me.   

  

Thank you, 

  

Donnie Greenwalt 
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Donnie Greenwalt 
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Peters, Heather

From: Beverly Wright <tobithae@yahoo.com>

Sent: Tuesday, October 11, 2016 7:27 PM

To: Peters, Heather

Subject: Changes to DNR ground monitoring regulations

To Whom It May Concern: 
 
My name is Bob Wright and I am writing concerning pending changes to the Department of Natural 
Resources Regulations concerning ground water monitoring. These changes will affect my 
operations.  My family has owned our station since 1953.  We are a full service station in a town of 
just over 800 people. 
 
In 1998 we made changes to our operations to comply with the then regulations.  We were assured 
that the changes we made would be good and we would not have to change anything again. Now, we 
are facing having to make another large investment to comply with changing regulations again. 
 
We installed top of the line equipment, and we have kept all equipment in perfect condition.   
 
I respectfully ask that, at the very least, you consider grandfathering in my station. I complied with the 
changes in 1998 in good faith that this would not have to be changed again. 
 
Thank you for your consideration of the very important issue. 
 
Bob Wright 
Wright's Station and Garage 
Alton, MIssouri 



 
 
 

RESPONSE 
TO 

COMMENTS 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.100; 319.105; 319.107; 319.109; 319.111; 319.114; and 319.137 RSMo, the commission 
hereby amends a rule as follows: 
 

10 CSR 26-2.010 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1133).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR).   
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey testified and stated in her written comments (PSTIF letter 
comment #6) that they oppose the requirement for tank systems to be double-walled.  Ms. 
Eighmey also stated that there would be an increased cost, making double-walled tanks a 
disincentive for system replacement.  Furthermore, she indicated that no data has been provided 
to indicate this requirement will reduce the frequency or severity of leaks.  And she also stated 
that this requirement would be a “de facto ban on steel tanks” for a number of reasons.  Her 
comments also indicate that “we know fiberglass tanks [sic] are being deformed…by devices on 
vent stacks…”  Additional, supporting comments were also submitted by Mr. Leone and Mr. 
Greenwalt, commenters noted above. 



RESPONSE:   In 2013, the department worked closely with the Missouri Petroleum Marketers 
and Convenience Store Association (MPCA) to establish a plan to comply with EPA’s 
requirements for secondary containment.  At that time, the MPCA supported the plan to require 
double-walled systems, including double-walled tanks, as was documented in e-mails from the 
Executive Director on January 23, 2013.   
 
In regards to the comment about increased cost for double-walled tanks, the department proposed 
rule does not require implementation of this requirement until July 1, 2017.  Failure to 
promulgate these rules will almost certainly lead to revocation of our SPA, which would mean 
the federal rules would be effective as written, with an implementation date for this specific 
requirement of April 13, 2016.  As such, failure to promulgate this rule could potentially lead to 
more sites becoming subject to the requirement, sites with tanks already installed.  This 
requirement will become effective in Missouri- either under this regulation or EPA’s.   
 
In response to Ms. Eighmey’s comments about a double-walled tank requirement being a “de 
facto ban on steel tanks,” it is key to note that, even though this requirement is not yet effective 
in Missouri, more double-walled steel tanks are being installed here than single-walled tanks 
(over twice as many double-walled steel tanks were installed thus far in 2016).  It is also relevant 
to note that only about 11% of tanks installed in the past 4 years were steel tanks, which 
demonstrates that, even with the single-walled option in place, steel tanks are not the preferred 
tank system.   
 
At this time, I have not been provided with any data that demonstrates or proves that fiberglass 
tanks are being deformed by vapor recovery equipment.  We are aware that a vacuum is being 
created on all tanks.  We have proof that the vacuum affects product levels, in both steel and 
fiberglass tanks.  We understand that fiberglass is a plastic that “moves,” even with simple 
temperature and pressure changes in and around the tank.  We do not “know” that the tanks are 
being “deformed” or damaged by vapor recovery equipment.  And as this regulation is not a “de 
facto” ban on steel tanks, this concern does not appear to be directly impacted by this regulation. 
 
The comment also noted that no proof has been provided that this requirement will reduce the 
number or severity of leaks.  As this is a federal mandate, and EPA has already promulgated this 
rule without contestation, this requirement will be effective with or without this proposed rule.  
But in response to this specific comment, these double-walled tanks are designed so that a “leak” 
from a primary tank is contained by the secondary, meaning a release to the environment is 
prevented.  In 2014, an owner/operator found liquid between the two walls of their double-
walled tank.  Upon removal, a hole was found in the primary wall.  The product, though, was 
contained by the secondary wall, meaning that no release of fuel to the environment was found in 
association with a corrosion hole in the primary wall.  The specific example I use is not an 
isolated event; each year, the department addresses leaks from portions of the UST’s primary 
system that do not result in releases because the leak was contained in the secondary system.  
Ironically, the department, EPA, and PSTIF regularly track and report on “releases” from UST 
systems.  We do not report on ‘near releases,’ leaks or failures that could have been releases to 
the environment were it not for the second wall.  Furthermore, perhaps there is even support in 
the data that proves an increased number of double-walled tanks are in use, but the number of 
releases from tanks has decreased substantially over the years.    
 



COMMENT #3: Ms. Eighmey provided written comments, suggesting language changes and 
rearrangement of the proposed rule.   
 
RESPONSE AND EXPLANATION OF CHANGE:  In the first of these comments, Ms. 
Eighmey suggests that the title of Section (4) is confusing and that some of the language in this 
rule is unnecessary.  This language, including the list of requirements for previously deferred 
tanks, is a mirror of the format and requirements of the EPA language.  Since this is not a 
substantive change being suggested, but a preferred reading language change, and as the current 
language reflects EPA’s format, no changes are being made in response to these comments, 
except as noted in the next paragraph. 
 
One of the comments indicated that a compliance date was missing.  That missing date was an 
accidental omission.  The compliance dates are detailed, by rule, in 10 CSR 26-2.013.  As such, 
to ensure the correct compliance dates are reflected in this rule, the language for existing systems 
will be amended to include the reference to compliance dates.  The department has made this 
change in the text of the Order of Rulemaking.  The revised text is reprinted below as it will be 
published in the Code of State Regulations.   
 
COMMENT #4: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
commented that a plan is in place to permanently close the UST systems at this airport, but the 
closure might not be complete by July 1, 2019.  He requested alternative language to allow extra 
time. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The language Mr. Landreth provided 
indicated that the system must be closed by July 1, 2019, or a plan must be in place for closure.  
This option for “a plan” is unacceptable because it does not require follow-through on that plan 
or completion of the closure, under the rule language.  That being said, the department is willing 
to build into the rule an additional six (6) months to grant extra time, making the compliance date 
for closure December 31, 2016.  In addition, please note that the department could potentially 
use “enforcement” discretion when it comes to meeting this specific deadline.  If the plan is 
actually being enacted, work is being conducted, and it is evident that closure is moving forward, 
but will simply miss this specific target date by a relatively short time, the department can agree 
to not take any enforcement action, but continue to work with the facility to ensure continued 
steps towards compliance.  This site has many factors that would facilitate that decision, 
including the size of the project, the cost of the project, and that this is a new requirement.  As 
this project begins and continues, please keep the department updated on the status of your 
progress.  That being said, the department has made change in the text of the Order of 
Rulemaking to include the extension for compliance.  The revised text is reprinted below as it 
will be published in the Code of State Regulations.   
 
COMMENT #5: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
commented that a definition of “permanent closure” is not found in 10 CSR 26-2.012 (the 
definitions rule).   
 



RESPONSE AND EXPLANATION OF CHANGE:  Permanent closure and what is required at 
permanent closure are covered in 10 CSR 26-2.060 through 10 CSR 26-2.064.  As such, a 
reference to these closure rules will be incorporated into 10 CSR 26-2.010 to enhance clarity.  
The department has made change in the text of the Order of Rulemaking to include the extension 
for compliance.  The revised text is reprinted below as it will be published in the Code of State 
Regulations. 

(4) Previously deferred UST systems.  Previously deferred airport hydrant fuel distribution 
systems, tank systems, and field constructed tanks systems must meet one (1) of the following 
options for compliance:  

 (A) Option 1.  Owners and operators must document that the previously deferred UST is 
appropriate for continued use by providing proof of compliance with 10 CSR 26-2.020 through 
10 CSR 26-2.048, in accordance with the timeframes allowed in 10 CSR 26-2.013; or 

(B) Option 2.  Permanent closure of the UST system no later than [July 1, 2019]December 31, 
2019, in accordance with 10 CSR 26-2.060 through 10 CSR 26-2.064. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking.   
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.         



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 
 

10 CSR 26-2.010 Applicability 

Type of Rulemaking 
 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 



purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.010 Applicability 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 

  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 



and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 



2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105 and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.011 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1134).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment were challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey provided written comments, suggesting language changes and/or 
deletion of the proposed amended rule.  Ms. Eighmey’s comment indicates that, as previously 
deferred tanks are not subject to this rule, and as the requirements for the previously deferred 
USTs are outlined in other rules, this rule is no longer needed. 
 
RESPONSE:  Ms. Eighmey’s comments identify a problem with the language in the title of this 
rule.  Upon EPA’s changes to the list of USTs previously deferred, they amended their rules to 
include requirements for previously deferred tanks and a new category of UST systems listed 
under “Partial Exclusions” in 10 CSR 26-2.010.  In following EPA’s language and rule changes, 
the title of this rule should have been amended, just as EPA’s corresponding rule title was, to 
indicate that this rule applies to “partially excluded” UST systems, previously known as 



deferred.  Changing the language should alleviate the confusion the existing title creates.  As 
such, to reflect the changes in EPA’s rules and to avoid confusion, the title of this rule will be 
amended as noted below.   

RESPONSE AND EXPLANATION OF CHANGE:  In response to this comment, the 
department has made the requested changes in the title of the rule in the Order of Rulemaking.  
The revised title is reprinted below as it will be published in the Code of State Regulations.   
 
10 CSR 26-2.011 Installation requirements for partially excluded UST systems 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.011 Installation requirements 
for partially excluded UST systems 

Type of Rulemaking 
 

Amendment 

 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.011 Installation requirements 
for partially excluded UST systems 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities.  As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.100; 319.105; 319.107; 319.109; 319.111; 319.114; and 319.137 RSMo, the commission 
hereby amends a rule as follows: 
 

10 CSR 26-2.012 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1135).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey suggested changes to definitions related to the use of 
“underground” with piping in her written comments (PSTIF comment #1 and 2.012 Definitions).  
A similar comment was submitted by Mr. Greenwalt and Mr. Landreth, commenters noted 
above.  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, 
commenter noted above.   
 
RESPONSE AND EXPLANATION OF CHANGE:  The definition of “underground storage 
tank” or UST has not changed since 1989, which is when the Missouri Statutory definition of 



underground storage tank was written in 319.100(16).  While many other EPA definitions were 
included in the Missouri rule by reference, this specific definition was not.  Instead the rule 
referenced the Missouri statute. 
 
The original (circa 1986) federal definition of underground storage tank, as provided in 40 CFR 
280.12, “means any one or combination of tanks (including underground pipes connected 
thereto) that is used to contain an accumulation of regulated substances, and the volume of which 
(including the volume of the underground pipes connected thereto) is 10% or more beneath the 
surface of the ground.” (Emphasis added)   
 
The original (established 1989) Missouri statutory definition of underground storage tank is “any 
one or combination of tanks, including pipes connected thereto, used to contain an accumulation 
of regulated substances, and the volume of which, including the volume of the underground 
pipes connected thereto, is 10% or more beneath the surface of the ground.” 
 
There is one word different between the two definitions- the word in question discussed in Ms. 
Eighmey’s comments.  As statute supersedes rule, and as the statutory definition was 
incorporated by reference into the state rule, it is clear that the definition included in this draft is, 
in fact, the same definition provided in 319.100 of the Revised Statutes of Missouri.  In this 
respect we agree with Ms. Eighmey’s comments: the definition has not changed in 27 years.  The 
definition has remained the same since written into statute in 1989.   
 
Since the definition is not actually changing, Missouri’s implementation is not changing.  To 
clarify this, though, please note the following: 

1) Both the department and the PSTIF have actually regulated aboveground piping 
associated with UST systems.  For example, if an underground tank has pressurized 
piping that is aboveground, so long as 10% or more of the entire system is belowground, 
the department requires ‘gross monitoring’ of the line.  Both DNR and PSTIF regularly 
exempt these types of piping from being equipped with line leak detector, but specifically 
provide a waiver indicating that aboveground pressurized piping that is easily visible 
while operating could meet this requirement with simple visual detection (meaning that a 
person in the area would immediately notice a 3.0 gallon per hour leak, as required by the 
piping release detection regulation).   

2) DNR and the Missouri Department of Agriculture have an informal understanding that, 
as the Missouri Department of Agriculture inspects dispenser areas two times and as the 
fire code, which they enforce, provides extensive and thorough requirements in the 
dispenser area, DNR does not typically conduct extensive inspections in the dispenser 
cabinet, above the shear valve.   
 
That being said, though, the department regularly responds to releases from equipment 
above the shear valve in the dispenser area; PSTIF has claims for releases from 
equipment in the dispenser area.  In Federal Fiscal Year 2016 alone, the department 
reported five new releases from the dispenser areas.  The PSTIF has corresponding 
claims associated with these five releases. 

 



As repeatedly stated herein, the department does not believe there to be any change in the 
definition for regulated underground storage tanks.  It was previously found only in the statute, 
but incorporated by reference into the regulation.  At this time, the proposed change is simply 
including the actual statutory language in the rule, so that the definitions may be found in one 
location.  As such, since we are not “changing” the definition, we also disagree that this 
proposed rule will make significant changes to how the department implements the rule, nor is a 
fiscal assessment required, either in the rule or the regulatory impact report.  This is not a change 
in definition, merely a change in location for clarity. 
 
Ms. Eighmey did note concerns with the definition of dispenser.  We can understand that 
confusion in the language.  To ensure that the new definition of dispenser is clear, though, the 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #3: Ms. Eighmey suggested changes to definitions related to the use of 
“underground” with piping in her written comments (PSTIF comments 2.012 Definitions).  
These comments are associated with Comment #2 above, and include the definition or ancillary 
equipment, connected piping, petroleum storage tank and tank system.  A comment supporting 
all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  Please see the response to Comment #2 above.  For the reasons noted above, the 
definition of underground storage tank is not changing.  As such, the comments associated with 
this change will not result in changes to the other, related definitions. 
 
COMMENT #4: Ms. Eighmey suggested deleting “belowground release,” “underground 
release,” “overfill release,” and “underground release” as they are confusing and not used.  A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, 
noted above. 
 
RESPONSE:  Both of these definitions are EPA definitions.  Considering the confusion over the 
definition of “underground storage tank” as noted in Comment #2 above, maintaining these 
terms, if not directly used in regulations, does appear to be helpful in general conversation and in 
the application of the suspected release and release response regulations.  The term “release” is 
regularly referred to in the regulations.  The different types of “releases” being defined in this 
rule would appear to be beneficial.  Furthermore, as they are EPA definitions which have always 
been incorporated by reference, this is not a change.  Changing the federal language could 
potentially require new EPA review.   As such, no change is proposed in response to this 
comment.    
 
COMMENT #5: In Ms. Eighmey’s written comments, she opposed the definition of corrosion 
expert.  Specifically, she indicated that a corrosion expert should not require the specialized 
cathodic protection system training and certification that a simple tester would.  A comment 
supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted 
above. 
 



RESPONSE: While this definition seems independent of the definition of cathodic protection 
tester, a definition supported by Ms. Eighmey that does require appropriate training and 
certification by the industry experts on UST cathodic protection systems, it is actually not as 
independent a definition as it appears.  The current use of corrosion experts is to provide re-
certification of a previously upgraded, cathodically protected tank.  It is important to note that 
these tanks had to meet the upgrade standard no later than 1998.  New, cathodically protected 
tanks have not been installed in many years, but, per the manufacturer, require the same training 
and certifications to install.  So the use of a corrosion expert is limited, and, as it applies to 
today’s UST systems, is used where the corrosion expert is also in a position that s/he must test 
the system upon completion.  If an existing system is repaired or a new system is installed, a 
passing test is required.  Per regulations, and the current definition of tester, that tester must meet 
certain certification requirements.  If these definitions are not consistent, and consistent with the 
rules under which they are currently, actually applied, then someone without the required 
training could advertise themselves as experts and then not actually be able to complete the final 
step of any assessment- the test itself showing the installation or repair is valid.  It seems 
counterintuitive, and was not the intention of the initial certification and training requirement, to 
confuse or otherwise mislead an owner or operator as he is selecting his corrosion expert.  In 
short, under the currently proposed regulations, the department envisions no situation under 
which a corrosion expert must not also be a tester, required to meet the training and certification 
requirements Ms. Eighmey supported in her comments.  As such, no change is proposed in 
response to this comment.     
 
COMMENT #6: Ms. Eighmey suggested deleting the “leak-tight” term from the definition of a 
containment sump.  A comment supporting all of Ms. Eighmey’s comments was submitted by 
Mr. Leone, commenter noted above. 
 
RESPONSE:  First, this is an EPA definition.  Secondly, Ms. Eighmey indicated that the rules 
state how these containment sumps must be tested and maintained to be “leak-tight.”  She further 
stated, though, that it is an operating condition, not a definition.  As such, the language should be 
changed to “designed to be leak-tight.”   A containment sump is a system or basin that is 
designed to catch a leak.  If it is not “leak-tight,” it isn’t serving its function or meeting the 
requirements of a “containment sump.”  In other words, if it isn’t containing the leak, it isn’t a 
containment sump.  It’s not simply an operating condition- it is part of the definition.  
Furthermore, the regulations require containment sumps, which by their nature must contain a 
leak, in certain circumstances as defined in the rules.  We feel this definition is appropriate and 
matches the new federal definition in this area.  As such, no change is proposed in response to 
this comment.     
 
COMMENT #7: Ms. Eighmey suggested incorporating a definition for double-walled tank.  A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter 
noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  This comment points out an omission in the 
rules, specifically a term key in the new regulations.  In conjunction with tank manufacturers and 
tank construction standards, a definition of double-walled tank was added. 
 



The department has made the requested changes in the text of the Order of Rulemaking.  The 
revised text is reprinted below as it will be published in the Code of State Regulations. 
   
COMMENT #8: Ms. Eighmey suggested deleting “the field or” from the definition of field-
constructed tank.  A comment supporting all of Ms. Eighmey’s comments was submitted by   
Mr. Leone, commenter noted above. 
 
RESPONSE:  While we understand the root of this comment, and agree that EPA’s use of the 
term “field” in the definition of “field-constructed tank” may not be the best definition, removal 
of the term field could have potential ramifications.  A non-field constructed tank is typically a 
tank that has a manufacturer, a manufacturing process, a factory, and/or related industry 
standards.  A field-constructed tank is or was a tank that, often, did not meet such rigorous 
requirements.  They were typically concrete-poured or steel plates sealed and erected to create a 
large tank.  The difference is the construction method, not strictly the location.  So if the concrete 
was poured into forms on the adjacent property and then fitted into the ground at its final 
location, it would still be considered “field-constructed,” even though it was actually completely 
made at the location where it will be used to store a regulated substance.  Removing these words, 
then, could limit the intended application of the definition.  As such, no change is proposed in 
response to this comment.     
 
COMMENT #9: Ms. Eighmey indicated that it was unclear whether a UST containing a mixture 
or petroleum and a hazardous substance is a “petroleum storage tank” or a hazardous substance 
UST system.  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. 
Leone, commenter noted above. 
 
RESPONSE:  While we also understand this comment, this ambiguity has been in place since the 
statutory definition was created.  The flexibility, though, allows the department to treat a 
gasoline tank that contains an additive that may be a hazardous substance as a gasoline tank.  
Alternatively, there may be hazardous substance tanks that may contain a small amount of diesel, 
gasoline or other petroleum product, but are used and handled as hazardous substances.  The 
determination typically considers the amount of each substance and the product’s final use.  As 
such, no change is proposed in response to this comment.     
 
COMMENT #10: Ms. Eighmey suggested deleting some terms from the definition that she 
indicated are not used in the rule, specifically “liquid trap,” “noncommercial purposes,” and 
“underground area.”  A comment supporting all of Ms. Eighmey’s comments was submitted by 
Mr. Leone, commenter noted above. 
 
RESPONSE:  These terms are EPA definitions.  They are not currently used in the rule, but they 
are currently used in the statutory definitions found in 319.100 RSMo.  These definitions provide 
clarity, but no changes, to the statutory definitions.  As such, no change is proposed in response 
to this comment.     
 
COMMENT #11: Ms. Eighmey commented that the definition of “out-of-service” and “out-of-
use” were in bold in the Missouri Register but did not note any changes to the definition.  A 



comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, 
noted above. 
 
RESPONSE:  This paragraph is in bold simply because it was moved- deleted from one area and 
moved to the next, because the definitions are numbered but must remain in alphabetical order.  
This was formally definition 2 under “O’ but is now definition 4.  Other than numbering, no 
changes were made to the content or language in the definition.  As such, no change is proposed 
in response to this comment.     
 
COMMENT #12: Ms. Eighmey suggested alternative language on the definition of “owner.”  A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, 
noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  As the language Ms. Eighmey suggests 
does not change the meaning of the definition and is actually more consistent with the statutory 
definition, the suggested language will be used. 
 
The department has made the requested changes in the text of the Order of Rulemaking.  The 
revised text is reprinted below as it will be published in the Code of State Regulations. 
 
COMMENT #13: Ms. Eighmey suggested changes to language in the definition of “petroleum 
storage tank.”  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. 
Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The definition of “petroleum storage tank” 
was originally changed at the suggestion of Ms. Eighmey, specifically to tie the definition only 
to the rules in this chapter.  At the time the suggestion was made, Ms. Eighmey was concerned 
that using the full statutory definition could potentially tie aboveground storage tanks into this 
chapter, which was not the intent.  Based on the suggestions within Ms. Eighmey’s current, 
written comments, the department will amend the language slightly.  Please note, we are not 
making the changes exactly as suggested, because those suggestions actually change the 
definitions and potentially bring hazardous substance tanks into regulations that had not 
previously applied. 
 
The department has made changes in the text of the Order of Rulemaking.  The revised text is 
reprinted below as it will be published in the Code of State Regulations. 
 
COMMENT #14: Ms. Eighmey commented on the definition and need for the term replaced, 
specifically as it pertains to the tank portion of the system.  A comment supporting all of Ms. 
Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  While we agree and we, too, consider a new tank simply a new tank, regardless of 
whether they had been one previously located in the same pit, site or location, EPA clearly 
defined this term to avoid ambiguity and a potential loophole to occur.  So while we all agree on 
Missouri’s intent, and while we all currently agree on what is a “new” tank, we will leave the 



EPA language in as drafted, to ensure there are no questions, loopholes or ambiguity for future 
readers.  As such, no change is proposed in response to this comment.     
 
COMMENT #15: Ms. Eighmey suggested changes to language in the definition of “upgrade.”  
The suggestion specifically included the word “or” in the list of equipment included in 
“upgrade.”  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. 
Leone, commenter noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  Ms. Eighmey’s comment is appreciated as 
the word “or” was not intentionally omitted.  The department has made changes in the text of the 
Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code of 
State Regulations. 
 
COMMENT #16: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
provided a comment suggesting a definition of “abandonment” be added.   
 
RESPONSE:  Mr. Landreth’s definition of abandonment really appears to be a “waiver” from 
filling the piping portion of the UST system with an inert solid material to be considered 
permanently closed.  He adds this term and appears to use it to ensure that a piping run, 
permanently closed in place under 10 CSR 26-2.060 through 10 CSR 26-2.064, is “closed” and 
does not require further closure activities if it is not filled with an inert solid material, but is left 
in place.  The Missouri Risk-Based Corrective Action Process for Petroleum Storage Tanks 
Guidance Document provides Missouri’s written interpretation that a piping can be considered 
permanently closed if the ends of the piping are “sealed with cement or concrete grout,” 
rendering them unusable.  If the piping is closed in this manner after being emptied of all fuel, 
and as long as all applicable closure standards and subsequent investigations and required 
remediation activities occur, this piping would be considered permanently closed.  As such, this 
definition would be unnecessary.  And as the term is abandoned is used to mean something 
completely unrelated in the UST community, this definition would appear to be confusing.  As 
such, no change is proposed in response to this comment.     
 
COMMENT #17: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
provided a comment concerning the definition of “double-walled piping” indicating that airport 
hydrant system pipelines are not amenable to being double-walled.   
 
RESPONSE:  Mr. Landreth’s comment pertains to a definition.  This definition does not require 
action and does not require existing airport hydrant systems to change piping.  As such, no 
change is proposed in response to this comment.     
 
COMMENT #18: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
commented that a definition of “permanent closure” is not found in 10 CSR 26-2.012 (the 
definitions rule).   
 



RESPONSE AND EXPLANATION OF CHANGE:  Permanent closure and what is required at 
permanent closure are covered in 10 CSR 26-2.060 through 10 CSR 26-2.064.  As such, a 
reference to these closure rules will be incorporated into 10 CSR 26-2.010 to enhance clarity.  
The department has made change in the text of the Order of Rulemaking for 10 CSR 26-2.010 in 
response to this comment.  No change is made in the text of 10 CSR 26-2.012(1)(D) in response 
to this comment. 

(1)Many definitions relevant to this rule are set forth in the underground storage tank (UST) law 
in section 319.100, RSMo.  

 (D) Definitions beginning with the letter D. 
4. “Dispenser” means equipment located above the surface of the ground that dispenses 

regulated substances from the UST system. 
      5. “Dispenser system” means the dispenser and the equipment necessary to connect the 
dispenser to the underground portions of the piping system. 
 7. “Double-walled tank” means a tank within a tank, where the inner tank is contained 
within the outer tank to a minimum of 95% containment, and the outer wall and inner 
walls have an interstitial space capable of being monitored for a leak from either tank.  

(O) Definitions beginning with the letter O. 
 6. “Owner” means any person who owned an underground storage tank immediately before 
the discontinuation of its use if not in used on August 28, 1989, or any person who owns and 
underground storage tank in use on August 28, 1989, excluding persons who hold indicia of 
ownership primarily to protect a security interest or lienholders exempted under section 
319.100(9) RSMo. 

P) Definitions beginning with the letter P. 
 3. “Petroleum storage tank,” as it pertains to the authority in this chapter, means an 
underground storage tank system used to contain an accumulation of petroleum. 

U) Definitions beginning with the letter U. 
 5. “Upgrade,” means the addition or retrofit of some systems, such as cathodic protection, 
lining, or spill and overfill controls to improve the ability of an underground storage tank system 
to prevent the release of regulated substance. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-



owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.012 Definitions 

Type of Rulemaking 
 

Amendment 

 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.012 Definitions 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.100; 319.103; 319.105; 319.107; 319.109; 319.111; 319.114; 319.117; 319.120; 319.123;  
and 319.137 RSMo, the commission hereby adopts a rule as follows: 
 

10 CSR 26-2.013 is adopted. 
 
A notice of proposed rulemaking containing the text of the proposed rule was published in the 
Missouri Register on September 15, 2016 (41 MoReg 1138).  Those sections with changes are 
reprinted here and revised public entity and private entity cost statements are reprinted below, 
which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed new rule becomes effective thirty (30) days after publication in the 
Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 



verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 
more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on a broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.    
 
COMMENT #4: Ms. Eighmey testified and stated in her written comments (PSTIF letter 
comment #6) that they oppose the requirement for tank systems to be double-walled.  Ms. 
Eighmey also stated that there would be an increased cost, making double-walled tanks a 
disincentive for system replacement.  Furthermore, she indicated that no data has been provided 
to indicate this requirement will reduce the frequency or severity of leaks.  And she also stated 
that this requirement would be a “de facto ban on steel tanks” for a number of reasons.  Her 
comments also indicate that “we know fiberglass tanks [sic] are being deformed…by devices on 
vent stacks…”  Additional, supporting comments were also submitted by Mr. Leone and Mr. 
Greenwalt, commenters noted above. 
 
RESPONSE:   In 2013, the department worked closely with the Missouri Petroleum Marketers 
and Convenience Store Association (MPCA) to establish a plan to comply with EPA’s 
requirements for secondary containment.  At that time, the MPCA supported the plan to require 
double-walled systems, including double-walled tanks, as was documented in e-mails from the 
Executive Director on January 23, 2013.   
 
In regards to the comment about increased cost for double-walled tanks, the department proposed 
rule does not require implementation of this requirement until July 1, 2017.  Failure to 
promulgate these rules will almost certainly lead to revocation of our SPA, which would mean 
the federal rules would be effective as written, with an implementation date for this specific 
requirement of April 13, 2016.  As such, failure to promulgate this rule could potentially lead to 



more sites becoming subject to the requirement, sites with tanks already installed.  This 
requirement will become effective in Missouri- either under this regulation or EPA’s.   
 
In response to Ms. Eighmey’s comments about a double-walled tank requirement being a “de 
facto ban on steel tanks,” it is key to note that, even though this requirement is not yet effective 
in Missouri, more double-walled steel tanks are being installed here than single-walled tanks 
(over twice as many double-walled steel tanks were installed thus far in 2016).  It is also relevant 
to note that only about 11% of tanks installed in the past 4 years were steel tanks, which 
demonstrates that, even with the single-walled option in place, steel tanks are not the preferred 
tank system.   
 
At this time, I have not been provided with any data that demonstrates or proves that fiberglass 
tanks are being deformed by vapor recovery equipment.  We are aware that a vacuum is being 
created on all tanks.  We have proof that the vacuum affects product levels, in both steel and 
fiberglass tanks.  We understand that fiberglass is a plastic that “moves,” even with simple 
temperature and pressure changes in and around the tank.  We do not “know” that the tanks are 
being “deformed” or damaged by vapor recovery equipment.  And as this regulation is not a “de 
facto” ban on steel tanks, this concern does not appear to be directly impacted by this regulation. 
 
The comment also noted that no proof has been provided that this requirement will reduce the 
number or severity of leaks.  As this is a federal mandate, and EPA has already promulgated this 
rule without contestation, this requirement will be effective with or without this proposed rule.  
But in response to this specific comment, these double-walled tanks are designed so that a “leak” 
from a primary tank is contained by the secondary, meaning a release to the environment is 
prevented.  In 2014, an owner/operator found liquid between the two walls of their double-
walled tank.  Upon removal, a hole was found in the primary wall.  The product, though, was 
contained by the secondary wall, meaning that no release of fuel to the environment was found in 
association with a corrosion hole in the primary wall.  The specific example I use is not an 
isolated event; each year, the department addresses leaks from portions of the UST’s primary 
system that do not result in releases because the leak was contained in the secondary system.  
Ironically, the department, EPA, and PSTIF regularly track and report on “releases” from UST 
systems.  We do not report on ‘near releases,’ leaks or failures that could have been releases to 
the environment were it not for the second wall.  Furthermore, perhaps there is even support in 
the data that proves an increased number of double-walled tanks are in use, but the number of 
releases from tanks has decreased substantially over the years.    
 
COMMENT #5: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
commented a special exclusion should be created in 10 CSR 26-2.013(2)(B) for airport hydrant 
fuel distribution systems. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The rule that Mr. Landreth provided 
comments on is a rule specifically designed for airport hydrant fuel distribution systems and 
field-constructed tank systems.  This language, which is from the new federal UST rules, was 
specifically designed for and applies to airport hydrant fuel distribution systems.  The department 
cannot create language less stringent than the federal requirements in this area.  That being said, 



the department is willing to build into 10 CSR 26-2.010 an additional six (6) months to grant 
extra time, making the compliance date for closure December 31, 2016.  In addition, please note 
that the department could potentially use “enforcement” discretion when it comes to meeting this 
specific deadline.  If the plan is actually being enacted, work is being conducted, and it is evident 
that closure is moving forward, but will simply miss this specific target date by a relatively short 
time, the department can agree to not take any enforcement action, but continue to work with the 
facility to ensure continued steps towards compliance.  This site has many factors that would 
facilitate that decision, including the size of the project, the cost of the project, and that this is a 
new requirement.  As this project begins and continues, please keep the department updated on 
the status of your progress.  That being said, the department has made change in the text of the 
Order of Rulemaking for 10 CSR 26-2.010 and no change is proposed in this rule in response to 
this comment.    
 
COMMENT #6: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
commented a special exclusion should be created in 10 CSR 26-2.013(5) for airport hydrant fuel 
distribution systems. 
 
RESPONSE:  The rule that Mr. Landreth provided comments on is a rule specifically designed 
for airport hydrant fuel distribution systems and field-constructed tank systems.  This language, 
which is from the new federal UST rules, specifically mentions airport hydrant pits and airport 
hydrant piping vaults.  As such, it is clear that these federal requirements were designed for and 
apply to airport hydrant fuel distribution systems.  The department cannot create language less 
stringent than the federal requirements in this area.  As such, no change is proposed in response 
to this comment.    
 
COMMENT #7: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth 
commented on 10 CSR 26-2.013 (applicability of closure requirements to previously closed 
tanks) that the closure requirements in 10 CSR 26-2.060 through 10 CSR 26-2.064 cannot be met 
at an airport without significant disruption.   
 
RESPONSE:  The department is unclear about which specific part of the closure rules Mr. 
Landreth is including in his statement.  He provided another comment on another rule that 
indicated they would like the option to not completely fill in place all piping that is being 
permanently closed.  His comment seemed to be requesting confirmation that a piping run, 
permanently closed in place under 10 CSR 26-2.060 through 10 CSR 26-2.064, is “closed” and 
does not require further closure activities if it is not filled with an inert solid material, but is left 
in place.  The Missouri Risk-Based Corrective Action Process for Petroleum Storage Tanks 
Guidance Document provides Missouri’s written interpretation that a piping can be considered 
permanently closed if the ends of the piping are “sealed with cement or concrete grout,” 
rendering them unusable.  If the piping is closed in this manner after being emptied of all fuel 
and cleaned, and as long as all applicable closure standards and subsequent investigations and 
required remediation activities occur, this piping would be considered permanently closed.  If 
this comment on applicability of closure requirements to previously closed tanks is in reference 



to this issue, the current practices and documents in place in Missouri appear to address this 
issue.  As such, no change is proposed in response to this comment.     

(4) Previously deferred UST systems.  Previously deferred airport hydrant fuel distribution 
systems, tank systems, and field constructed tanks systems must meet one (1) of the following 
options for compliance:  

 (A) Option 1.  Owners and operators must document that the previously deferred UST is 
appropriate for continued use by providing proof of compliance with 10 CSR 26-2.020 through 
10 CSR 26-2.048, in accordance with the timeframes allowed in 10 CSR 26-2.013; or  

(B) Option 2.  Permanent closure of the UST system no later than [July 1, 2019]December 31, 
2019, in accordance with 10 CSR 26-2.060 through 10 CSR 26-2.064. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.013 UST Systems with Field-
Constructed Tanks and Airport Hydrant 
Fuel Distribution Systems 

Type of Rulemaking 
 

New Rule 

 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
 
 



II. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
III. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.013 UST Systems with Field-
Constructed Tanks and Airport Hydrant 
Fuel Distribution Systems 

Type of Rulemaking New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.   
EPA’s calculated costs address owner/operator costs to comply with the new requirements.  That 
does not mean that EPA’s calculations address every cost potentially immediately associated 
with the new requirements.  For example, EPA’s calculations address the cost of “testing” the 
new spill basin, because that is a new requirement.  These calculations do not address the cost to 
break concrete and replace the spill basin, since regulations already require broken spill basins to 
be repaired or replaced.  As such, no matter how the damage or failing spill basin was 
discovered, the cost to replace it is already part of the current requirements.  The new 
requirement simply adds another place where non-compliance with the existing rule (spill basin 
must prevent spills to the environment) might be found and this type of work (e.g. spill basin 
replacement) would be required.  But the work itself is not a new requirement.  Furthermore, 
almost all, if not all, facilities already require regular contractor visits to comply with existing 
regulations.  The cost for these new tests and other requirements may assume that the contractor 
is already on-site conducting other, previously required tests and/or is already on-site conducting 
the many new tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.019 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1139).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The definition of “underground storage 
tank” or UST has not changed since 1989, which is when the Missouri Statutory definition of 
underground storage tank was written in 319.100(16).  While many other EPA definitions were 
included in the Missouri rule by reference, this specific definition was not.  Instead the rule 
referenced the Missouri statute. 
 
The original (circa 1986) federal definition of underground storage tank, as provided in 40 CFR 
280.12, “means any one or combination of tanks (including underground pipes connected 
thereto) that is used to contain an accumulation of regulated substances, and the volume of which 
(including the volume of the underground pipes connected thereto) is 10% or more beneath the 
surface of the ground.” (Emphasis added)   
 
The original (established 1989) Missouri statutory definition of underground storage tank is “any 
one or combination of tanks, including pipes connected thereto, used to contain an accumulation 
of regulated substances, and the volume of which, including the volume of the underground 
pipes connected thereto, is 10% or more beneath the surface of the ground.” 
 
There is one word different between the two definitions- the word in question discussed in Ms. 
Eighmey’s comments.  As statute supersedes rule, and as the statutory definition was 
incorporated by reference into the state rule, it is clear that the definition included in this draft is, 
in fact, the same definition provided in 319.100 of the Revised Statutes of Missouri.  In this 
respect we agree with Ms. Eighmey’s comments: the definition has not changed in 27 years.  The 
definition has remained the same since written into statute in 1989.   
 
Since the definition is not actually changing, Missouri’s implementation is not changing.  To 
clarify this, though, please note the following: 

1) Both the department and the PSTIF have actually regulated aboveground piping 
associated with UST systems.  For example, if an underground tank has pressurized 
piping that is aboveground, so long as 10% or more of the entire system is belowground, 
the department requires ‘gross monitoring’ of the line.  Both DNR and PSTIF regularly 
exempt these types of piping from being equipped with line leak detector, but specifically 
provide a waiver indicating that aboveground pressurized piping that is easily visible 
while operating could meet this requirement with simple visual detection (meaning that a 
person in the area would immediately notice a 3.0 gallon per hour leak, as required by the 
piping release detection regulation).   

2) DNR and the Missouri Department of Agriculture have an informal understanding that, 
as the Missouri Department of Agriculture inspects dispenser areas two times and as the 
fire code, which they enforce, provides extensive and thorough requirements in the 
dispenser area, DNR does not typically conduct extensive inspections in the dispenser 
cabinet, above the shear valve.   
 
That being said, though, the department regularly responds to releases from equipment 
above the shear valve in the dispenser area; PSTIF has claims for releases from 
equipment in the dispenser area.  In Federal Fiscal Year 2016 alone, the department 
reported five new releases from the dispenser areas.  The PSTIF has corresponding 
claims associated with these five releases. 



As repeatedly stated herein, the department does not believe there to be any change in the 
definition for regulated underground storage tanks.  It was previously found only in the statute, 
but incorporated by reference into the regulation.  At this time, the proposed change is simply 
including the actual statutory language in the rule, so that the definitions may be found in one 
location.  As such, since we are not “changing” the definition, we also disagree that this 
proposed rule will make significant changes to how the department implements the rule, nor is a 
fiscal assessment required, either in the rule or the regulatory impact report.  This is not a change 
in definition, merely a change in location for clarity. 
 
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 
more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 



More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
 
RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.   
 
COMMENT #4: Ms. Eighmey testified and stated in her written comments (PSTIF letter 
comment #6) that they oppose the requirement for tank systems to be double-walled.  Ms. 
Eighmey also stated that there would be an increased cost, making double-walled tanks a 
disincentive for system replacement.  Furthermore, she indicated that no data has been provided 
to indicate this requirement will reduce the frequency or severity of leaks.  And she also stated 



that this requirement would be a “de facto ban on steel tanks” for a number of reasons.  Her 
comments also indicate that “we know fiberglass tanks [sic] are being deformed…by devices on 
vent stacks…”  Additional, supporting comments were also submitted by Mr. Leone and Mr. 
Greenwalt, commenters noted above. 
 
RESPONSE:   In 2013, the department worked closely with the Missouri Petroleum Marketers 
and Convenience Store Association (MPCA) to establish a plan to comply with EPA’s 
requirements for secondary containment.  At that time, the MPCA supported the plan to require 
double-walled systems, including double-walled tanks, as was documented in e-mails from the 
Executive Director on January 23, 2013.   
 
In regards to the comment about increased cost for double-walled tanks, the department proposed 
rule does not require implementation of this requirement until July 1, 2017.  Failure to 
promulgate these rules will almost certainly lead to revocation of our SPA, which would mean 
the federal rules would be effective as written, with an implementation date for this specific 
requirement of April 13, 2016.  As such, failure to promulgate this rule could potentially lead to 
more sites becoming subject to the requirement, sites with tanks already installed.  This 
requirement will become effective in Missouri- either under this regulation or EPA’s.   
 
In response to Ms. Eighmey’s comments about a double-walled tank requirement being a “de 
facto ban on steel tanks,” it is key to note that, even though this requirement is not yet effective 
in Missouri, more double-walled steel tanks are being installed here than single-walled tanks 
(over twice as many double-walled steel tanks were installed thus far in 2016).  It is also relevant 
to note that only about 11% of tanks installed in the past 4 years were steel tanks, which 
demonstrates that, even with the single-walled option in place, steel tanks are not the preferred 
tank system.   
 
At this time, I have not been provided with any data that demonstrates or proves that fiberglass 
tanks are being deformed by vapor recovery equipment.  We are aware that a vacuum is being 
created on all tanks.  We have proof that the vacuum affects product levels, in both steel and 
fiberglass tanks.  We understand that fiberglass is a plastic that “moves,” even with simple 
temperature and pressure changes in and around the tank.  We do not “know” that the tanks are 
being “deformed” or damaged by vapor recovery equipment.  And as this regulation is not a “de 
facto” ban on steel tanks, this concern does not appear to be directly impacted by this regulation. 
 
The comment also noted that no proof has been provided that this requirement will reduce the 
number or severity of leaks.  As this is a federal mandate, and EPA has already promulgated this 
rule without contestation, this requirement will be effective with or without this proposed rule.  
But in response to this specific comment, these double-walled tanks are designed so that a “leak” 
from a primary tank is contained by the secondary, meaning a release to the environment is 
prevented.  In 2014, an owner/operator found liquid between the two walls of their double-
walled tank.  Upon removal, a hole was found in the primary wall.  The product, though, was 
contained by the secondary wall, meaning that no release of fuel to the environment was found in 
association with a corrosion hole in the primary wall.  The specific example I use is not an 
isolated event; each year, the department addresses leaks from portions of the UST’s primary 
system that do not result in releases because the leak was contained in the secondary system.  
Ironically, the department, EPA, and PSTIF regularly track and report on “releases” from UST 



systems.  We do not report on ‘near releases,’ leaks or failures that could have been releases to 
the environment were it not for the second wall.  Furthermore, perhaps there is even support in 
the data that proves an increased number of double-walled tanks are in use, but the number of 
releases from tanks has decreased substantially over the years.    
 
COMMENT #5: In her verbal testimony and written comments, Ms. Eighmey opposed the 
proposed, state-specific proposal that would require installers to provide notification prior to 
installing new piping systems.  A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  Ms. Eighmey noted that this is not required 
under the new federal regulations, which is correct.  With the new federal regulations, though, 
the requirements that apply to these new or replaced piping systems are more stringent.  If the 
department is present during the installation, we can address any concerns or necessary changes 
prior to the piping system being buried and covered.  If an installer fails to provide notification, 
the Department could potentially require changes that would necessitate removal of concrete, 
shutting down an operating site, and/or more work to the piping, all of which would have been 
much easier had they been noted at installation rather than after completion.  That being said, 
most installers, owners, and operators already realize the benefit of the installation inspection 
and provide a courtesy notification.  While the department notes the potential problems with not 
providing notification, we are willing to allow that choice to installers, owners and operators, so 
long as they understand the risks associated with not providing the courtesy notification.  Fixing 
a problem after completion of installation is typically more costly and more complicated. 
 
With that information on record, the department has made the requested changes in the text of 
the Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code 
of State Regulations.  The fiscal note has been amended. 
 
(1) Any installer who intends to install an underground storage tank (UST) or piping associated 
with a UST [or piping associated with a UST] system for storage of a regulated substance must, 
at least fourteen (14) days before installing the tank or before piping replacement [or before 
piping replacement], notify the department by approved form transmitted via email of intent to 
install a UST, except that this fourteen (14) day notice requirement may be waived by the 
department when a release is suspected or in other similarly urgent circumstances.  The 
notification must provide the tank owner’s name, installer name, the name and location of the 
facility where the UST or piping [or piping] will be installed, the date that the installation is 
expected to commence, the date that the tank is expected to be brought in use, UST system 
information, including tank material, size, manufacturer, piping material, piping type, and 
manufacturer, release detection equipment, and spill and overfill equipment.  The installation 
notice is valid for one hundred eighty (180) days from receipt by the department and only for the 
UST system(s) listed on the notice.  If installation does not commence within one hundred eighty 
(180) days of the date on which the department received the notice, a new installation notice 
must be submitted prior to commencing installation activities. 
 
REVISED PUBLIC COST:   In response to comments received, the department withdrew the 
proposed language requiring notification of piping replacement or installation.  As such, the 
fiscal note was revised to remove the costs associated with this state-specific amendment; the 



cost for the public sector to comply with the proposed state-specific requirements is $600 
annually for this rule.  Additionally, the changes to the federal rule resulted in increased costs 
for UST facilities in Missouri.  The Environmental Protection Agency prepared a fiscal 
assessment that estimated these costs on a per facility basis nationwide.  Based on this fiscal 
assessment the federal requirements being adopted into Missouri’s rules are expected to cost 
public entities $215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 
rules amended and added in is this rule package (not divided per rule), including the cost 
incurred by state agencies to implement the requirements of all 25 rules.   A revised public entity 
fiscal note to reflect the overall cost to publicly-owned Missouri facilities to comply with the 
federal rules has been filed with the Secretary of State along with this Order of Rulemaking.   
 
REVISED PRIVATE COST:   In response to comments received, the department withdrew the 
proposed language requiring notification of piping replacement or installation.  As such, the 
fiscal note was revised to remove the costs associated with this state-specific amendment.  As 
such, the fiscal note was revised to remove the costs associated with this state-specific 
amendment; the cost for the private sector to comply with the proposed state-specific 
requirements is $29,400 annually for this rule.  Additionally, the changes to the federal rule 
resulted in increased costs for UST facilities in Missouri.  The Environmental Protection Agency 
prepared a fiscal assessment that estimated these costs on a per facility basis nationwide.  Based 
on this fiscal assessment the federal requirements being adopted into Missouri’s rules are 
expected to cost private entities $2,249,676 total annually to comply with all 25 rules amended 
and added in is this rule package (not divided per rule).   A revised private entity fiscal note to 
reflect the overall cost to privately-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking.  
 
  



 
 

REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.019 New Installation 
Requirements 

Type of Rulemaking 
 

Amendment 

 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

Anticipate less than 15 
tanks each year that will 
need to be tied down that 
would not have otherwise 

been tied down 
 
 

Specific for this rule 

$2,000 per tank for a total 
of $30,000 annually 

___ 

 
Combined annual rule total 

less than $30,000 x  
98% privately owned = 

$29,400 annually 
There are approximately 

3,420 underground storage 
tank facilities 

 
We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

 
Covers 25 rules 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
___ 

 
Combined annual rule total 

$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

TOTAL ANNUAL COST: $2,279,076 annually 
 
  



III. WORKSHEET 
See calculations in Section IV below for the rule-specific changes, specifically the cost to tie-
down underground storage tanks (UST) at installation. 
 
Additionally, in this fiscal note, we are calculating the cost for compliance with 25 new and 
amended underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  
EPA determined that the cost to comply with all corresponding federal regulations, which are 
included in these new and amended state rules, is $715 per facility annually.  As of October 31, 
2016, Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but 
slowly, declining, we believe using this number of facilities as the annual number of facilities as 
an estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 
The department is withdrawing the proposal to require installation notifications for piping 
installations.  The rest of the proposed amendments to this rule remain unchanged.  
 
A proposed change is to require new marinas to comply with the Petroleum Equipment 
Institute’s Recommended Practice 1000-2009, Recommended Practices for the Installation of 
Marina Fueling Systems.  These tanks are in environmentally sensitive areas, where a leak would 
impact water ecosystems almost immediately.  In addition, these systems are uniquely 



configured, with the tanks typically above the dispensers, which could allow the tank to be 
siphoned by the dispensers.  These configurations can lead to significant leaks in 
environmentally sensitive areas.  The department has been recommending the use of this 
guidance document since its publication in 2009.  The Missouri Department of Agriculture has 
been requiring compliance with almost all, if not all of its significant pieces as well.  The 
department is not aware of any marina UST installations that have not complied with this 
guidance document in the last four years.  As such, we do not believe that compliance with this 
proposed change has a new cost associated with it, but do believe it will ensure clear 
requirements and environmental protection in the future. 
 
The department is also adding an option for post-installation tightness testing.  Currently the 
regulations only provide one option for testing the tank after installation, a tank tightness test.  
The proposed regulation will add a second option, testing the tank using the automatic tank 
gauge with the tank 95% full.  As this is a new, second option, it does not add a cost, but instead 
lowers the cost by creating a new, potentially less costly option for compliance.   
 
The final proposed change in this regulation is to require all new tanks be tied down.  In the last 
three years, we have typically seen less than 10% of the tanks that are not tied down at install.  
With an average of 155 new tanks installed each year, that means that typically 15 tanks are not 
tied down.  These tanks can float, leak product, cause damage to the site, hinder property sales, 
cause safety issues, and be a general nuisance.  Based on information from installation 
contractors, the cost of a contractor- manufactured tie-down system is approximately $2,000.  
Please note, though, that the costs to address tanks that float are much higher than $2,000 per 
tank.  They must be removed and leaks addressed. In addition, a tank that has floated can pose a 
significant safety hazard: it juts out of the ground; they can be difficult to see; they may cause 
vehicular damage; there are often open holes associated with them. 
 
Of the 386 tanks installed since January 1, 2014, 9 of them (or approximately 2%) were 
publically/government owned.  The remaining 98% were privately owned.  For the purposes of 
this fiscal note, we will use these percentages for the calculations of public and privates shares of 
the costs to the underground storage tank owners for only the state proposed changes within this 
installation rule.  Please note, the percentage of active sites privately and publically owned is 
different. 
 
The following assumptions were used in calculating the cost of implementing all of the federal 
rule package requirements, which includes 25 amended and added rules in this state rule 
package: 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 



purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 

 
4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 

least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 

 
5. EPA also calculated potential savings in their final assessment.  These savings, for both 

public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
 

PUBLIC COST 
 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.019 New Installation 
Requirements 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

Anticipate less than 15 
tanks each year that will 
need to be tied down that 
would not have otherwise 

been tied down 
 
 

Specific for this rule 

$2,000 per tank for a total 
of $30,000 annually 

___ 
 

Combined annual rule total 
less than $30,000 x  

2% privately owned =  
$600 annually 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 
Covers 25 rules 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 

___ 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

8% publically owned = 
$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Covers 25 rules 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 

• Missouri Petroleum 
Storage Tank Insurance 

PSTIF also reviews 
compliance documents for 

Estimated $18,504.90 
annually  



Fund (PSTIF) 
  

these UST facilities 
 
 

Covers 25 rules 

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $216,350.34 annually 

+  
$102,000 one-time cost 

 
III. WORKSHEET 
For the calculations on the cost of the state proposed changes in this rule, specifically the 
requirement to tie-down new UST systems at installation, please see the calculations below in 
Section IV. 
 
Additionally, in this fiscal note, we are calculating the cost for compliance with 25 new and 
amended underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  
EPA determined that the cost to comply with all corresponding federal regulations, which are 
included in these new and amended state rules, is $715 per facility annually.  As of October 31, 
2016, Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but 
slowly, declining, we believe using this number of facilities as the annual number of facilities as 
an estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.   
EPA’s calculated costs address owner/operator costs to comply with the new requirements.  That 
does not mean that EPA’s calculations address every cost potentially immediately associated 
with the new requirements.  For example, EPA’s calculations address the cost of “testing” the 
new spill basin, because that is a new requirement.  These calculations do not address the cost to 
break concrete and replace the spill basin, since regulations already require broken spill basins to 
be repaired or replaced.  As such, no matter how the damage or failing spill basin was 
discovered, the cost to replace it is already part of the current requirements.  The new 
requirement simply adds another place where non-compliance with the existing rule (spill basin 
must prevent spills to the environment) might be found and this type of work (e.g. spill basin 
replacement) would be required.  But the work itself is not a new requirement.  Furthermore, 
almost all, if not all, facilities already require regular contractor visits to comply with existing 
regulations.  The cost for these new tests and other requirements may assume that the contractor 
is already on-site conducting other, previously required tests and/or is already on-site conducting 
the many new tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   



The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 



This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 
The department is withdrawing the proposal to require installation notifications for piping 
installations.  The rest of the proposed amendments to this rule remain unchanged.  
 
A proposed change is to require new marinas to comply with the Petroleum Equipment 
Institute’s Recommended Practice 1000-2009, Recommended Practices for the Installation of 
Marina Fueling Systems.  These tanks are in environmentally sensitive areas, where a leak would 
impact water ecosystems almost immediately.  In addition, these systems are uniquely 
configured, with the tanks typically above the dispensers, which could allow the tank to be 
siphoned by the dispensers.  These configurations can lead to significant leaks in 
environmentally sensitive areas.  The department has been recommending the use of this 
guidance document since its publication in 2009.  The Missouri Department of Agriculture has 
been requiring compliance with almost all, if not all of its significant pieces as well.  The 
department is not aware of any marina UST installations that have not complied with this 
guidance document in the last four years.  As such, we do not believe that compliance with this 
proposed change has a new cost associated with it, but do believe it will ensure clear 
requirements and environmental protection in the future. 
 
The department is also adding an option for post-installation tightness testing.  Currently the 
regulations only provide one option for testing the tank after installation, a tank tightness test.  
The proposed regulation will add a second option, testing the tank using the automatic tank 
gauge with the tank 95% full.  As this is a new, second option, it does not add a cost, but instead 
lowers the cost by creating a new, potentially less costly option for compliance.   
 
The final proposed change in this regulation is to require all new tanks be tied down.  In the last 
three years, we have typically seen less than 10% of the tanks that are not tied down at install.  
With an average of 155 new tanks installed each year, that means that typically 15 tanks are not 
tied down.  These tanks can float, leak product, cause damage to the site, hinder property sales, 
cause safety issues, and be a general nuisance.  Based on information from installation 
contractors, the cost of a contractor- manufactured tie-down system is approximately $2,000.  
Please note, though, that the costs to address tanks that float are much higher than $2,000 per 
tank.  They must be removed and leaks addressed. In addition, a tank that has floated can pose a 
significant safety hazard: it juts out of the ground; they can be difficult to see; they may cause 
vehicular damage; there are often open holes associated with them. 
 
Of the 386 tanks installed since January 1, 2014, 9 of them (or approximately 2%) were 
publically/government owned.  The remaining 98% were privately owned.  For the purposes of 
this fiscal note, we will use these percentages for the calculations of public and privates shares of 
the costs to the underground storage tank owners for only the state proposed changes within this 
installation rule.  Please note, the percentage of active sites that are privately and publically 
owned is different. 



The following assumptions were used in calculating the cost of implementing all of the federal 
rule package requirements, which includes 25 amended and added rules in this state rule 
package: 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107 and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.020 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1147).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters, noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on a broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.      
 
COMMENT #4: Ms. Eighmey testified and stated in her written comments (PSTIF letter 
comment #6) that they oppose the requirement for tank systems to be double-walled.  Ms. 
Eighmey also stated that there would be an increased cost, making double-walled tanks a 
disincentive for system replacement.  Furthermore, she indicated that no data has been provided 
to indicate this requirement will reduce the frequency or severity of leaks.  And she also stated 
that this requirement would be a “de facto ban on steel tanks” for a number of reasons.  Her 
comments also indicate that “we know fiberglass tanks [sic] are being deformed…by devices on 
vent stacks…”  Additional, supporting comments were also submitted by Mr. Leone and Mr. 
Greenwalt, commenters, noted above. 
 
RESPONSE:   In 2013, the department worked closely with the Missouri Petroleum Marketers 
and Convenience Store Association (MPCA) to establish a plan to comply with EPA’s 
requirements for secondary containment.  At that time, the MPCA supported the plan to require 
double-walled systems, including double-walled tanks, as was documented in e-mails from the 
Executive Director on January 23, 2013.   
 
In regards to the comment about increased cost for double-walled tanks, the department proposed 
rule does not require implementation of this requirement until July 1, 2017.  Failure to 
promulgate these rules will almost certainly lead to revocation of our SPA, which would mean 
the federal rules would be effective as written, with an implementation date for this specific 
requirement of April 13, 2016.  As such, failure to promulgate this rule could potentially lead to 



more sites becoming subject to the requirement, sites with tanks already installed.  This 
requirement will become effective in Missouri- either under this regulation or EPA’s.   
 
In response to Ms. Eighmey’s comments about a double-walled tank requirement being a “de 
facto ban on steel tanks,” it is key to note that, even though this requirement is not yet effective 
in Missouri, more double-walled steel tanks are being installed here than single-walled tanks 
(over twice as many double-walled steel tanks were installed thus far in 2016).  It is also relevant 
to note that only about 11% of tanks installed in the past 4 years were steel tanks, which 
demonstrates that, even with the single-walled option in place, steel tanks are not the preferred 
tank system.   
 
At this time, I have not been provided with any data that demonstrates or proves that fiberglass 
tanks are being deformed by vapor recovery equipment.  We are aware that a vacuum is being 
created on all tanks.  We have proof that the vacuum affects product levels, in both steel and 
fiberglass tanks.  We understand that fiberglass is a plastic that “moves,” even with simple 
temperature and pressure changes in and around the tank.  We do not “know” that the tanks are 
being “deformed” or damaged by vapor recovery equipment.  And as this regulation is not a “de 
facto” ban on steel tanks, this concern does not appear to be directly impacted by this regulation. 
 
The comment also noted that no proof has been provided that this requirement will reduce the 
number or severity of leaks.  As this is a federal mandate, and EPA has already promulgated this 
rule without contestation, this requirement will be effective with or without this proposed rule.  
But in response to this specific comment, these double-walled tanks are designed so that a “leak” 
from a primary tank is contained by the secondary, meaning a release to the environment is 
prevented.  In 2014, an owner/operator found liquid between the two walls of their double-
walled tank.  Upon removal, a hole was found in the primary wall.  The product, though, was 
contained by the secondary wall, meaning that no release of fuel to the environment was found in 
association with a corrosion hole in the primary wall.  The specific example I use is not an 
isolated event; each year, the department addresses leaks from portions of the UST’s primary 
system that do not result in releases because the leak was contained in the secondary system.  
Ironically, the department, EPA, and PSTIF regularly track and report on “releases” from UST 
systems.  We do not report on ‘near releases,’ leaks or failures that could have been releases to 
the environment were it not for the second wall.  Furthermore, perhaps there is even support in 
the data that proves an increased number of double-walled tanks are in use, but the number of 
releases from tanks has decreased substantially over the years.    
 
COMMENT #5: In her written comments, Ms. Eighmey suggested deleting the definition of 
double-walled tank here and creating one in the definitions rule.   A comment supporting all of 
Ms. Eighmey’s comments was submitted by Mr. Leone, commenter noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The suggested change is accepted.  The 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 



COMMENT #6: Ms. Eighmey commented on the use of the word “replaced,” specifically as it 
pertains to the tank portion of the system.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  While we agree and we, too, consider a new tank simply a new tank, regardless of 
whether they had been one previously located in the same pit, site or location, EPA clearly 
defined this term to avoid ambiguity and a potential loophole to occur.  So while we all agree on 
Missouri’s intent, and while we all currently agree on what is a “new” tank, we will leave the 
EPA language in as drafted, to ensure there are no questions, loopholes or ambiguity for future 
readers.  As such, no change is proposed in response to this comment.     
 
COMMENT #7: Ms. Eighmey commented on the double-walled piping language, indicating that 
it was found in two different places in the rule.  In addition, in a separate comment, Ms. Eighmey 
also noted that the Missouri regulation uses “within any twelve (12) month period” and 
suggested deleting this language.   A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  Yes, there are two places that discuss double-walled piping.  The first place is in 
subsection (B).  This specific language outlines when the requirement is effective for new and 
replaced piping.  It references paragraph 5 of the subsection, which describes the what and how 
of the requirement- what the piping must include and how it must all be installed.  These are two 
separate pieces that are not contradictory, but are necessary to clarify the when, what and how of 
the double-walled piping requirements.   
 
Ms. Eighmey is correct that the “within any twelve (12) month period” is not in the federal 
language.  The way the federal language is written, if 50% or more of the piping is replaced ever, 
then the entire run must be secondarily contained.  Therefore, under the federal requirements is 
30% of the piping is replaced and then a different 25% of the piping is replaced three (3) years 
later, that final 25% being replaced would trigger the requirement for all of the piping to be 
replaced.  The federal language has open-ended timeframes that could apply over years and years 
of piping work.  The department, owners, operators and contractors would have to track the exact 
amount of piping repairs each and every time, for the entire operational life of the system, and 
then potentially be subject to a large, and costly, full replacement at the moment the replacement, 
over its operational life since the rule became effective, exceeds 50%.  The department’s 
language limits the timespan, reduces tracking, and reduces the number of scenarios that would 
require full piping replacement (and becoming subject to all of the other secondary containment 
requirements, like sump testing and monitoring as well).  As such, no change is proposed in 
response to these comments. 
 
COMMENT #8: In her written comments, Ms. Eighmey suggested deleting the word “system” 
from piping systems related to piping replacement.  She noted that “piping systems” is not 
defined.   A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, 
commenter noted above. 
 



RESPONSE AND EXPLANATION OF CHANGE:  The suggested change is accepted.  The 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #9: Ms. Eighmey commented on the dispenser replacement language, specifically 
the addition of the word “replaced” as it pertains to equipment installation under the dispenser.  
A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, 
commenter, noted above. 
 
RESPONSE:  As noted in response to a previous comment, EPA specifically referenced new or 
replaced equipment, as it pertains to piping and tank installations, to ensure clarity and avoiding 
a loophole being created.  In this section, the department added the words “or replaced” to ensure 
consistency with all of the other equipment installation and replacement language, as well to 
ensure clarity and avoid a potential loophole, satisfying the intent of the federal requirements.  
Furthermore, this language is different from the federal language, specifically to limit its 
application (limit the scenarios in which a containment sump is required.)  This language was 
approved by EPA, but they noted it was different from the federal language.  The 
owners/operators requested amended language in this section.  Should we opt to change the 
language at this juncture, we would need to confirm EPA still approves the language.  As such, 
leaving it as is ensures clarity, consistency with the other equipment language, as well as 
prevents “re-evaluation” of that language by EPA.  As such, no change is proposed in response 
to this comment.     
 
COMMENT #10: In her written comments, Ms. Eighmey suggested replacing the “and” with an 
“or” in the testing and monitoring component of the dispenser replacement language, found in 10 
CSR 26-2.020(1)(E)2.   A comment supporting all of Ms. Eighmey’s comments was submitted 
by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  All of the relevant rules were reviewed in 
response to this comment, specifically 10 CSR 26-2.020(1)(E), 10 CSR 26-2.035 (containment 
sump testing rule), and 10 CSR 26-2.036 (walkthrough inspections rule).  Please note, the 
language did not mirror EPA’s exactly because the language in the relevant rules does not mirror 
EPA’s language.  To comply with the EPA rules, a new containment sump required under this 
rule must comply with the annual walkthrough requirement, which includes required 
documentation, or comply with the containment sump test requirements.  Therefore testing or 
monitoring is required under the EPA regulations.  This comment points out the originally 
proposed language is too vague.  To make the rule more consistent with the federal language and 
still satisfy the three relevant rules, the department will amend the text in the Order of 
Rulemaking.  The revised text is reprinted below as it will be published in the Code of State 
Regulations.   
 
COMMENT #11: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth’s 
comment appears to be a request for confirmation that these new system requirements do not 
apply to existing systems and do not require equipment replacement.   
 



RESPONSE:  The secondary containment requirements, which include requirements for double-
walled tanks, double-walled piping, containment sumps and/or interstitial monitoring, are only 
effective when a new UST system, tank or piping is installed or when a tank, piping system, 
and/or dispenser are replaced.  As long as all UST equipment remains in place and is functioning 
properly, these rules do not require upgrading existing equipment to meet the secondary 
containment standards.  As such, no change is proposed in response to this comment.     

(1)  
 (A) Tanks. 

5. Tanks installed on or after July 1, 2017, must be double-walled.  [A double-walled tank 
is a tank within a tank, where the outer walls and inner walls are separated, the inner tank is 
contained within the outer tank to a minimum of ninety-five percent (95%) containment and has 
an interstitial space capable of being monitored.] 
 (D) For new or replaced tanks or piping [systems] installed after July 1, 2017, containment 
sumps must be installed at each tank top suction piping or submersible turbine pump connection, 
each piping transition, ball valve or single-walled fitting location, and under each dispenser.  The 
containment sump must be liquid-tight on its sides, bottom, and at any penetrations, with 
interstitial monitoring in accordance with 10 CSR 26-2.043(1)(H) and sump testing in 
accordance with 10 CSR 26-2.035; 
  2. Under-dispenser containment must be liquid-tight on its sides, bottom, and at any 
penetrations and must [allow for visual inspection and access to the components in the 
containment sump and] comply with the annual walkthrough inspection requirements in 10 
CSR 26-2.036 or be tested or monitored for leaks from the dispenser system in accordance with 
10 CSR 26-2.035.   
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



 
REVISED FISCAL NOTE 

PRIVATE COST 
 
 
 

I. RULE NUMBER 
Rule Number and Name 
 
 

10 CSR 26-2.020 Performance Standards 
for New Underground Storage Tank 
Systems 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
 
 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.020 Performance Standards 
for New Underground Storage Tank 
Systems 

Type of Rulemaking Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV.   ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107 and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.021 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1150).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters, noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.      
 
COMMENT #4: Ms. Eighmey provided comments, both written and in her verbal testimony, 
opposing a specific component of the interior lining portion of this rule, specifically the 
requirement to retain more detailed test reports.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE: EPA’s new regulations include changes to this interior lining regulation, 
specifically that any lined tank where the lining cannot simply be patch-repaired must be 
permanently closed.  Missouri UST owners and operators repeatedly expressed their desire to be 
able to prove that the lined tank was still appropriate for use, even if a complete, new lining is 
installed.  They requested a variance from the EPA requirements.  The department discussed 
with EPA over the course of months options for this specific language.  The only way the 
department is allowed to be different from the EPA, according to the SPA rules for this specific 
section, is for the department to convince EPA that the Missouri rule will be at least as protective 
of human health and the environment as the EPA language.  That convincing was no small feat 
on this specific topic.  On the contrary, development of “acceptable” language and provisions 
was a long, thorough process, resulting in the language proposed within this rule.  The EPA 
representatives, though, specifically indicated that the entire interior lining ‘language package’ 
was the bare minimum that they would accept.  That ‘language package’ was required to 
specifically include better and more thorough documentation of the interior lining inspection.  
Based on historic and recent conversations with EPA staff, if this requirement for more thorough 
and better documentation is removed from the interior lining rule language, EPA will likely not 
accept the language as meeting the SPA requirement. Which means the federal language would 



be the only other option.  The federal language would eventually become the state requirement.  
Missouri owners and operators would lose the options that the department worked diligently to 
create, at their request.   
 
As such, there are only two options at this point: 1) the currently proposed Missouri-specific 
language, which allows options for compliance or 2) EPA’s rule language as they drafted it.  We 
cannot take apart pieces of the proposed language.  It seems imprudent to promulgate language 
that it knows will likely result in the loss of SPA in the future.  Knowing that these are the two 
options, and based upon repeated and numerous UST owner/operator requests for state-specific 
options in this rule, the department will retain the state-specific, proposed language as requested.  
As such, no change is proposed in response to this comment.    
 
COMMENT #5: Ms. Eighmey provided written comments indicating the proposed language in 
the interior lining portion of this rule is confusing.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  Based on Ms. Eighmey’s comments about 
confusion and clarity, the department has opted to make changes to some of the language in the 
rule.  One comment indicated that it was unclear when the requirement in subsection (3)(A) 
becomes effective, because it appears to only be effective after January 1, 2020.  That 
interpretation is correct and that is what the rule states.  The department is giving time to lining 
manufacturers to get their products UL1856 listed, if not already completed, prior to the 
requirement going into effect.  The rule, though, still requires compliance with all current interior 
lining standards, at a minimum, until that compliance date.  As such, the department has made 
changes in the text of the Order of Rulemaking.  The revised text is reprinted below as it will be 
published in the Code of State Regulations.    
 
COMMENT #6: Ms. Eighmey provided written comments raising concerns about allowing 
multiple repairs to a lining system.  A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  The regulation requires demonstration that the lining and tank system meets 
certain standards, continues to function as installed, basically to demonstrate that it is not 
leaking.  As long as the lining system, whether repaired or replaced, continues to be tested, 
inspected and documented to be functioning properly, the department did not feel it necessary to 
limit the number of repairs and/or replacements.  This decision was supported by the UST 
owners and operators in the informal outreach leading up to the proposed rule, as they 
continually requested the ability to prove their system works.  Furthermore, a cost estimate 
associated with requiring permanent closure after two failed linings was not conducted.  This 
would be a significant cost for many small business owners; it was not included in the regulatory 
impact report or small business review.  This proposal should be reviewed prior to future 
rulemaking efforts, though.  As such, no change is proposed in response to this comment.   
 
COMMENT #7: Ms. Eighmey provided a written comment noting that a version of the 
underwriters laboratory 1856 Outline of Investigation for Underground Fuel Tank Internal 



Retrofit Systems did not include the version or publication year.  A comment supporting all of 
Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  Ms. Eighmey is correct, as the UL 1856 
reference should have been included in the final list of approved codes and standards, but it was 
accidentally omitted from the list.  The department has added the UL standard, with publication 
date, in the text of the Order of Rulemaking, specifically in subsection (7) which lists approved 
standards and codes.  The revised text is reprinted below as it will be published in the Code of 
State Regulations.   
 
COMMENT #8: Ms. Eighmey provided written comments providing alternative language for the 
interior lining rule package.  A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  Ms. Eighmey’s proposed alternative language actually changes the content and 
requirements of the rule, potentially eliminating some requirements for certain systems.  This 
language is not simply a re-arrangement or change for clarity.  As such, no change is proposed in 
response to this comment.   
 
COMMENT #9: Ms. Eighmey provided a written comment that section (6) seemed out of place 
and redundant, as it was already provided in 10 CSR 26-2.020.  A comment supporting all of Ms. 
Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  This rule, 10 CSR 26-2.021, specifically applies to upgraded UST systems.  10 
CSR 26-2.020 applies to “new” (non-upgraded) UST systems.  These are two different groups of 
UST systems.  The dispenser replacement language must be applicable to both set of UST 
systems.  This language must be included in this rule to ensure that an upgraded UST system is 
subject to the same dispenser replacement requirements as any other operating UST system.  As 
such, no change is proposed in response to this comment.   
 
COMMENT #10: Ms. Eighmey provided a written comment that a period was needed in place of 
a semi-colon at the end of subparagraph (3)(A)1.G.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  This entire subsection (A) is part of a larger list under section (3), with it being the 
first in a list that includes subsections (A), (B), and (C).  As such, the period goes at the end of 
the section, not in the middle of the list, in accordance with the Secretary of State’s formatting 
requirements.  As such, no change is proposed in response to this comment.   
 
(3) Tank Upgrading Requirements. 

(A) Interior lining or Tank Retrofit.  A tank may be upgraded by internal lining or 
retrofit if— 

1. The lining is installed in accordance with the requirements of 10 CSR 26-2.033 and the 
lining or retrofit meets the following additional requirements: 

F. All linings must be installed, inspected, repaired and maintained in accordance with one 
of the following: 



 (I) For UL 1856 Lining systems, single-walled, co-structural systems and linings installed 
prior to January 1, 2020: 
  (a) A lining may only be repaired if the [steel] tank passes an integrity test, 
including actual [steel] shell thickness readings for steel tanks.  Approved integrity test methods 
are included in section (7) of this rule; 

(b) A [replacement] lining may only be installed if the new lining meets  
the UL 1856 specifications and the steel tank passes an integrity test, including actual steel shell 
thickness readings.  Approved integrity test methods are included in section (7) of this rule;  
 (II) For UL 1856 Upgrade systems, double-walled, co-structural systems: 
   (a) A lining may only be installed or repaired if the [steel] tank passes an integrity 
test, including actual [steel] shell thickness readings for steel tanks.  Approved integrity test 
methods are included in section (7) of this rule; and   
 
([6]7) The following codes and standards may be used to comply with this rule:  

(E) National Leak Prevention Association Standard 631, Spill Prevention, Minimum 10 Year 
Life Extension of Existing Steel Underground Tanks by Lining Without the Addition of Cathodic 
Protection, revised 1999.  This standard may only be used for interior lining application and 
inspection, not for inspection of the steel tank integrity.  This document is incorporated by 
reference without any later amendments or modifications.  To obtain a copy, contact the National 
Leak Prevention Association, (815) 301-2785, www.nlpa-online.org; [and] 

(F) Ken Wilcox Associates Recommended Practice, Recommended Practice for Inspecting 
Buried Lined Steel Tanks Using a Video Camera, September 28, 1999.  This document is 
incorporated by reference without any later amendments or modifications.  To obtain a copy, 
contact Ken Wilcox Associates, 1125 Valley Ridge Drive, Grain Valley, MO 64029, (816)443-
2494, www.kwaleak.com[.]; and 

(G) Underwriters Laboratory (UL) 1856 Outline of Investigation for Underground Fuel Tank 
Internal Retrofit Systems, June 2013.   This document is incorporated by reference without any 
later amendments or modifications.  To obtain a copy, contact the Underwriters' 
Laboratories, 333 Pfingsten Road, Northbrook, IL  60062-2096, (847) 272-
8800, www.ul.com.  
 
REVISED PUBLIC COST:   No changes were made to the costs associated with the state-
specific requirements in this rule; as such, the state-specific costs provided in the original fiscal 
note have not changed, except for correcting the percentage of sites that are privately and 
publically owned.   The cost for the public sector to comply with the proposed state-specific 
requirements is $144 annually with an additional $640 one-time cost for this rule.  The changes 
to the federal rule resulted in increased costs for UST facilities in Missouri.  The Environmental 
Protection Agency prepared a fiscal assessment that estimated these costs on a per facility basis 
nationwide.  Based on this fiscal assessment the federal requirements being adopted into 
Missouri’s rules are expected to cost public entities $215,750.34 annually plus a one-time 
$102,000 added cost to comply with all 25 rules amended and added in is this rule package (not 
divided per rule), including the cost incurred by state agencies to implement the requirements of 
all 25 rules.   A revised public entity fiscal note to reflect the overall cost to publicly-owned 
Missouri facilities to comply with the federal rules has been filed with the Secretary of State 
along with this Order of Rulemaking.  
 

http://www.nlpa-online.org/
http://www.kwaleak.com/
http://www.ul.com/


REVISED PRIVATE COST:   No changes were made to the costs associated with the state-
specific requirements in this rule; as such, the state-specific costs provided in the original fiscal 
note have not changed, except for correcting the percentage of sites that are privately and 
publically owned.   The cost for the private sector to comply with the proposed state-specific 
requirements is $1,656 annually with an additional $7,360 one-time cost for this rule.   The 
changes to the federal rule resulted in increased costs for UST facilities in Missouri.  The 
Environmental Protection Agency prepared a fiscal assessment that estimated these costs on a 
per facility basis nationwide.  Based on this fiscal assessment the federal requirements being 
adopted into Missouri’s rules are expected to cost private entities $2,249,676 total annually to 
comply with all 25 rules amended and added in is this rule package (not divided per rule).   A 
revised private entity fiscal note to reflect the overall cost to privately-owned Missouri facilities 
to comply with the federal rules has been filed with the Secretary of State along with this Order 
of Rulemaking.  
 

  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.021 Upgraded Underground 
Storage Tank Systems 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

Approximately 900 tanks at 
425 facilities 

92% are privately owned 
 

Only one contractor 
indicated he did not meet 
the training requirements 

$8,280 (every 5 years) or 
$1,656 (annually) 

 
 

$7,360 one-time cost split 
between all owners 

(92% of the one-time cost 
to one contractor) 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

 
Covers 25 rules 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
___ 

 
Combined annual rule total 

$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

TOTAL ANNUAL COST: $2,251,332 annually  
+ $7,360 one-time cost 

 
 
  



III. WORKSHEET 
See calculations in Section IV below for the rule-specific changes, specifically the cost to tie-
down underground storage tanks (UST) at installation. 
 
Additionally, in this fiscal note, we are calculating the cost for compliance with 25 new and 
amended underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  
EPA determined that the cost to comply with all corresponding federal regulations, which are 
included in these new and amended state rules, is $715 per facility annually.  As of October 31, 
2016, Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but 
slowly, declining, we believe using this number of facilities as the annual number of facilities as 
an estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.   
EPA’s calculated costs address owner/operator costs to comply with the new requirements.  That 
does not mean that EPA’s calculations address every cost potentially immediately associated 
with the new requirements.  For example, EPA’s calculations address the cost of “testing” the 
new spill basin, because that is a new requirement.  These calculations do not address the cost to 
break concrete and replace the spill basin, since regulations already require broken spill basins to 
be repaired or replaced.  As such, no matter how the damage or failing spill basin was 
discovered, the cost to replace it is already part of the current requirements.  The new 
requirement simply adds another place where non-compliance with the existing rule (spill basin 
must prevent spills to the environment) might be found and this type of work (e.g. spill basin 
replacement) would be required.  But the work itself is not a new requirement.  Furthermore, 
almost all, if not all, facilities already require regular contractor visits to comply with existing 
regulations.  The cost for these new tests and other requirements may assume that the contractor 
is already on-site conducting other, previously required tests and/or is already on-site conducting 
the many new tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 
The Department is proposing changes to old, lined tanks that are typically beyond their warranty 
and life-expectancy.  These regulations are being changed to ensure that these tanks are being 
inspected and repaired in a way that confirms that they remain leak-free as long as they are 
operational.  EPA’s UST regulation changes include modifications to the interior lining 
regulations.  Specifically, their regulations require interior lined tanks be closed/replaced if the 



interior lining fails.  The Department’s proposed alternative requirements for interior linings, 
include: 
 
 (1) Linings must meet the new UL 1856 installation standard, 

(2) Technicians must be certified (technicians must be certified to do work in almost 
every other aspect of UST service), 

 (3) Documentation must include photographs, 
 (4) An additional, less costly inspection option, 

(5) A new technology that allows repair of a lined tank that might otherwise, under the 
federal regulations, have to be closed. 

 
While pieces of this regulation may be more costly than the new regulation, the proposed interior 
lining rule must be considered in its entirety as an alternative to the EPA federal regulation, 
including the closure requirement.   
 
Furthermore, the Department is only aware of four companies that conduct interior lining 
installation and repair work in Missouri.  Of those four companies, three of them already comply 
or are in the process of complying with the proposed regulations.  As such, the proposed 
regulations have no associated increased costs to three of the four (including the two 
predominant companies) in Missouri.  As the cost to permanently close a tank can be around 
$15,000-$20,000, the cost for the alternative interior lining rule package, which includes more 
detailed interior lining requirements, but doesn’t require permanent closure in the event of a 
failure, is a less costly requirement than the federal version of the same rule package.  
 
The one contractor that does not already meet the proposed regulations indicated that it would 
cost approximately $8,000 total to comply with the training and certification requirements.  This 
is a one-time cost, which we assume will be passed down to the tank owners (split between 
privately public owners).  He indicated that he believed his product is already tested to be 
certified under UL1856; as such, there would be no additional costs to comply with this 
requirement for his company.   
 
As for the additional documentation requirements, he indicated that he already does the 
additional documentation at some of the sites where he conducts interior lining inspections and 
installations.  According to state records, he conducted approximately 13% of the interior lining 
inspections and installation; as he already complies with the additional documentation 
requirements at some of his sites, the Department used 10% of the lined tanks requiring 
additional documentation for the purposes of this RIR.  The company that would need the 
additional documentation indicated that this would likely cost around $250 per facility report.  
As we have about 900 active lined steel tanks at approximately 355 facilities, this would leave 
approximately 35 lined tank facilities that would need additional documentation for the lining 
inspections and installations.  With an expected 36 facilities needing additional documentation, 
costing $250 per facility report, we expect a total cost every five years (the interior lining 
inspection cycle) of $9,000, so the average annual cost is $1,800.   
 
Please note, the federal alternative would likely require permanent closure of some of these 
tanks, which could cost $15,000-$20,000 per tank. 



Also included in this proposed rule is an additional, alternative interior lining inspection option.  
Some facilities opt to use interstitial monitoring to comply with tank release detection 
requirements.  This monitoring could be used to meet the interior lining inspection.  If a site is 
using interstitial monitoring, the Department could accept 12 months of interstitial monitoring 
records in lieu of the standard interior lining inspection.  As an interior lining inspection can cost 
$2,000-$5,000 per tank, this is a potential significant cost savings per lined tank. 
 
Based on our data, it appears that 92% of the sites are privately owned; the remaining 8% are 
publically owned. 
 
The following assumptions were used in calculating the cost of implementing all of the federal 
rule package requirements, which includes 25 amended and added rules in this state rule 
package: 
 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.021 Upgraded Underground 
Storage Tank Systems 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

Approximately 900 tanks at 
425 facilities 

92% are privately owned 
and 8% are publically 

owned 
 

Only one contractor 
indicated he did not meet 
the training requirements  

 
Specific for this rule 

$720 (every 5 years) or 
$144 (annual) for the 

documentation 
requirements 

 
$640 one-time cost split 

between all owners (8% of 
the one-time cost to one 

contractor) 
 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 
Covers 25 rules 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 

___ 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

8% publically owned = 
$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 



Covers 25 rules 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

  

PSTIF also reviews 
compliance documents for 

these UST facilities 
 
 

Covers 25 rules 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,894.34 annually 

+  
$102,640 one-time cost 

 
II. WORKSHEET 
For the calculations on the cost of the state proposed changes in this rule, specifically the 
requirement to tie-down new UST systems at installation, please see the calculations below in 
Section IV. 
 
Additionally, in this fiscal note, we are calculating the cost for compliance with 25 new and 
amended underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  
EPA determined that the cost to comply with all corresponding federal regulations, which are 
included in these new and amended state rules, is $715 per facility annually.  As of October 31, 
2016, Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but 
slowly, declining, we believe using this number of facilities as the annual number of facilities as 
an estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.   
EPA’s calculated costs address owner/operator costs to comply with the new requirements.  That 
does not mean that EPA’s calculations address every cost potentially immediately associated 
with the new requirements.  For example, EPA’s calculations address the cost of “testing” the 
new spill basin, because that is a new requirement.  These calculations do not address the cost to 
break concrete and replace the spill basin, since regulations already require broken spill basins to 
be repaired or replaced.  As such, no matter how the damage or failing spill basin was 
discovered, the cost to replace it is already part of the current requirements.  The new 
requirement simply adds another place where non-compliance with the existing rule (spill basin 
must prevent spills to the environment) might be found and this type of work (e.g. spill basin 
replacement) would be required.  But the work itself is not a new requirement.  Furthermore, 
almost all, if not all, facilities already require regular contractor visits to comply with existing 
regulations.  The cost for these new tests and other requirements may assume that the contractor 
is already on-site conducting other, previously required tests and/or is already on-site conducting 
the many new tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 



costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 



and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
III. ASSUMPTIONS 
The department is withdrawing the proposal to require installation notifications for piping 
installations.  The remainder of the proposed amendments to this rule remain unchanged.  
 
A proposed change is to require new marinas to comply with the Petroleum Equipment 
Institute’s Recommended Practice 1000-2009, Recommended Practices for the Installation of 
Marina Fueling Systems.  These tanks are in environmentally sensitive areas, where a leak would 
impact water ecosystems almost immediately.  In addition, these systems are uniquely 
configured, with the tanks typically above the dispensers, which could allow the tank to be 
siphoned by the dispensers.  These configurations can lead to significant leaks in 
environmentally sensitive areas.  The department has been recommending the use of this 
guidance document since its publication in 2009.  The Missouri Department of Agriculture has 
been requiring compliance with almost all, if not all of its significant pieces as well.  The 
department is not aware of any marina UST installations that have not complied with this 
guidance document in the last four years.  As such, we do not believe that compliance with this 
proposed change has a new cost associated with it, but do believe it will ensure clear 
requirements and environmental protection in the future. 
 
The department is also adding an option for post-installation tightness testing.  Currently the 
regulations only provide one option for testing the tank after installation, a tank tightness test.  
The proposed regulation will add a second option, testing the tank using the automatic tank 
gauge with the tank 95% full.  As this is a new, second option, it does not add a cost, but instead 
lowers the cost by creating a new, potentially less costly option for compliance.   
 
The final proposed change in this regulation is to require all new tanks be tied down.  In the last 
three years, we have typically seen less than 10% of the tanks that are not tied down at install.  
With an average of 155 new tanks installed each year, that means that typically 15 tanks are not 
tied down.  These tanks can float, leak product, cause damage to the site, hinder property sales, 
cause safety issues, and be a general nuisance.  Based on information from installation 
contractors, the cost of a contractor- manufactured tie-down system is approximately $2,000.  
Please note, though, that the costs to address tanks that float are much higher than $2,000 per 
tank.  They must be removed and leaks addressed. In addition, a tank that has floated can pose a 
significant safety hazard: it juts out of the ground; they can be difficult to see; they may cause 
vehicular damage; there are often open holes associated with them. 
 



The following assumptions were used in calculating the cost of implementing all of the federal 
rule package requirements, which includes 25 amended and added rules in this state rule 
package: 
 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 
 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.103; 319.105; 319.107; 319.111; 319.114; 319.123; and 319.137 RSMo, the commission 
hereby amends a rule as follows: 
 

10 CSR 26-2.022 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1159).  No changes were made to 
the text of this rule, but revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 



reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.022 Notification 
Requirements 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.022 Notification 
Requirements 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.030 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1159).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.  
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.   
 
COMMENT #4: In her written comments, Ms. Eighmey suggested alternative language, active 
rather than passive terms.   A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  Unfortunately, Ms. Eighmey’s suggestion would require the owner or operator to 
actually “conduct” something, a test in this scenario.  The department is not requiring an owner 
or operator to do the work themselves; in fact, owners and operators should not do the test or 
other work themselves unless they are properly trained in the procedures and knowledgeable in 
the relevant aspects of the UST system.  The department uses passive voice because the owner 
must have systems that have or are being monitored/ tested, not do it themselves.  As such, no 
change is proposed in response to this comment.      
 
COMMENT #5: In her written comments, Ms. Eighmey noted a typo in the name of the release 
detection workgroup, which should be National Work Group on Leak Detection Evaluations.   A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter 
noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates Ms. Eighmey’s 
catch of the typo and has made the requested changes in the text of the Order of Rulemaking.  
The revised text is reprinted below as it will be published in the Code of State Regulations.   
 



COMMENT #6: In her written comments, Ms. Eighmey noted a typo in section (4), specifically 
that the word “complete” was used twice.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates Ms. Eighmey’s 
catch of the typo and has made the requested changes in the text of the Order of Rulemaking.  
The revised text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #7: In her written comments, Ms. Eighmey suggested alternative language for 
section (5), active rather than passive terms.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  Unfortunately, Ms. Eighmey’s suggestion would require the owner or operator to 
actually “conduct” something, a test or inspection in this scenario.  The department is not 
requiring an owner or operator do the work themselves; in fact, owners and operators should not 
do the test, inspection or other work themselves unless they are properly trained in the 
procedures, by the manufacturer, if required, and are knowledgeable in the relevant aspects of 
the UST system.  The department uses passive voice because the owner/operator must have 
equipment that have or are being inspected/ tested, not do it themselves.  As such, no change is 
proposed in response to this comment.      
 
COMMENT #8: In her written comments, Ms. Eighmey noted that the alternative test method 
language in (5)(C) referenced section (3) rather than the current section.  She recommended that 
be changed to reference the requirements contained within the same section, section 5.   A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, 
noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates Ms. Eighmey’s 
catch of the typo and has made the requested changes in the text of the Order of Rulemaking.  
The revised text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #9: In her written comments, Ms. Eighmey suggested alternative language for 
sections (6) and (7), active rather than passive terms.  She also suggested changing “out-of-use” 
to “out-of-operation.”  A comment supporting all of Ms. Eighmey’s comments was submitted by 
Mr. Leone, commenter, noted above. 
 
RESPONSE:  Unfortunately, Ms. Eighmey’s first suggestion would require the owner or 
operator to actually “conduct” something, a test or inspection in this scenario.  The department is 
not requiring an owner or operator do the work themselves; in fact, owners and operators should 
not do the test, inspection or other work themselves unless they are properly trained in the 
procedures, certified by the manufacturer, if required, and are knowledgeable in the relevant 
aspects of the UST system.  The department uses passive voice because the owner/operator must 
have equipment that have or are being inspected/ tested, not do it themselves.  As such, no 
change is proposed in response to this comment. 
 



Ms. Eighmey also suggested changing “out-of-use” to “out-of-operation.”  That would create 
inconsistent language, as the entire rule applies to in-use tanks, at Ms. Eighmey’s specific 
suggestion.  As such, a tank that is “out-of-operation” for an extended period of time, but that 
still contains fuel, is subject to the inspection and/or testing requirements of this rule.  As such, 
no change is proposed in response to this comment.      
 
COMMENT #10: In her written comments, Ms. Eighmey suggested requiring records be 
maintained for three years or until the next test or inspection is conducted.”   A comment 
supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted 
above. 
 
RESPONSE:  The currently proposed language is direct from the EPA regulations.  The 
department used their timeframes and submitted this language for pre-review from EPA.  
Unfortunately, Ms. Eighmey’s suggestion could potentially be considered less stringent than 
EPA’s.  As such, no change is proposed in response to this comment.      
 
COMMENT #11: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth’s 
comment is a question concerning whether there are “specific leak test methods for AHS 
piping.”   
 
RESPONSE:  This is the spill equipment and overfill prevention equipment rule.  This rule does 
not require testing of piping.  We realize that spill and overfill prevention equipment may not be 
in place at this site as the delivery system is hard-piped into the airport hydrant fuel distribution 
system.  This is not entirely unique and a waiver for alternative spill and overfill prevention is 
allowed.  But this comment pertains to test methods.  This rule outlines requirements for spill 
and overfill prevention and equipment testing; as such, the comment about test methods for 
piping does not appear relevant to this rule.  As such, no change is proposed in response to this 
comment.   
 
(3) Owners and operators must meet one (1) of the following requirements to ensure their spill 
prevention equipment is operating properly and will prevent releases to the environment: 
 (B) The spill prevention equipment is tested at least triennially to ensure the spill prevention 
equipment is liquid tight by using vacuum, pressure or liquid testing in accordance with one of 
the following:   
  2. Interstitial test (for double-walled spill basins only) or spill containment test listed by the 
National Work Group on Leak Detection Evaluations.  To obtain copies of equipment 
certifications, contact the National Work Group [for]on Leak Detection Evaluations, 
www.nwglde.org; or 
(4) Spill basins may not be repaired with a partial or spot, field-applied repair kit or product.  
Repairs must either be a manufacturer-designed replacement insert or a complete factory-built, 
field-installed [complete] spill basin repair kit.  Other repairs may be approved by the department 
if they are determined to be no less protective of human health and the environment. 
 
(5) Owners and operators must ensure their overfill prevention equipment is operating properly 
and will prevent releases to the environment.  Overfill prevention equipment must be inspected 



or tested at least triennially.  At a minimum, the test or inspection must ensure that overfill 
prevention equipment is set to activate at the correct level specified in 10 CSR 26-2.020 and will 
activate when the regulated substance reaches that level.  T e s t s  o r  i nspections must be 
conducted in accordance with one of the following criteria:  
 (C) Other methods approved by the department, which may include a code of practice 
developed by a nationally recognized association or independent testing laboratory, determined 
to be no less protective of human health and the environment than the requirements listed in 
[paragraphs 1. through 3. of subsection (3)(B)] subsections (A) or (B) of this section. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.030 Spill and Overfill Control 
for In-Use Underground Storage Tank 
Systems 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.030 Spill and Overfill Control 
for In-Use Underground Storage Tank 
Systems 

Type of Rulemaking Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.031 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1161).  No changes were made to 
the text of this rule, but revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above.  



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey provided a written comment that supports the proposal to require 
replacement of metal piping if the cathodic protection system has been off for more than 90 days.  
A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, 
commenter, noted above. 
 
RESPONSE:  The department appreciates the support, but would like to note that the department 
believes this is clarifying language, not an actual proposed change in application in the field.  
The rule had and does state that unprotected systems can only be brought back into use if 
confirmation of integrity is provided.  There are ways to verify integrity of tanks, but no industry 
standard or procedure to verify piping integrity.  As such, we believe replacement has always 
been required, but are providing better language to clarify that intent, but the department does 



appreciate the supporting comment.  As such, no change is proposed in response to this 
comment.     
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.031 Operation and 
Maintenance of Corrosion Protection 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV.   ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.031 Operation and 
Maintenance of Corrosion Protection 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105 and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.032 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1162).  No changes were made to 
the text of this rule, but revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey provided a written comment, requesting the notice for system 
changes, under this compatibility rule, be reduced from 30 days to 14 days, like the new 
installation notification requirement was changed.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter noted above. 
 
RESPONSE:  The notification requirement in this rule, specifically to notify the department at 
least 30 days prior to switching to storing a biofuel, is a federal requirement, based on the new 
federal regulations.  The new installation notification requirement, and its associated timeframes, 
is state-specific and, as such, is not subject to the “cannot be any less stringent” than EPA 
requirement.  On the other hand, this regulation must, at a minimum, meet the federal 



requirements, including notification timelines.  As such, no change is proposed in response to 
this comment.     
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.032 Compatibility 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.032 Compatibility 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.033 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1162).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.    
 
COMMENT #4: In her written comments, Ms. Eighmey suggested deleting the words “that is” in 
section (E).   A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. 
Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department has made the requested 
changes in the text of the Order of Rulemaking.  The revised text is reprinted below as it will be 
published in the Code of State Regulations.   
 
COMMENT #5: In her written comments, Ms. Eighmey indicated that “we had not previously 
seen the proposed language in section (F)...” and suggested a change.  A comment supporting all 
of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter noted above. 
 
RESPONSE:  Ms. Eighmey published this language in the PSTIF Advisory Committee materials 
for the meeting held on June 14, 2016, (http://www.pstif.org/agenda_advisory committee.html).  
The content of the language in her own publication is exactly the same as the rule language 
published in the Missouri Register on September 15, 2016, with one minor change of a period to 
a semi-colon made by the Secretary of State’s office.   
 
In response to the suggested change, Ms. Eighmey’s suggested language would require the 
owner or operator to actually “conduct” something, a test or a repair in this scenario.  Some of 
her suggested language changes would result in a rule that only requires post-repair testing if the 
owner/operator does the repair himself, but not necessarily if a contractor does the repair.  The 

http://www.pstif.org/agenda_advisory%20committee.html


department is not requiring an owner or operator to do the work themselves; in fact, owners and 
operators should not do the test, repairs or other work themselves unless they are properly trained 
in the procedures and knowledgeable in the relevant aspects of the UST system.  The department 
uses passive voice because the owner must have systems that have or are being monitored, tested 
and properly repaired, not do it themselves.  As such, no change is proposed in response to this 
comment.      
 
(2) The repairs must meet the following requirements:  

 (E) Repaired tanks and/or piping must be tightness tested in accordance with release detection 
methods listed in 10 CSR 26-2.043(1)(D) and 10 CSR 26-2.044(1)(B) within thirty (30) days 
following the date of the completion of the repair, [except as provided in the following 
paragraphs:] unless tested using another method [that is] determined by the department to 
be no less protective of human health and the environment. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



 
REVISED FISCAL NOTE 

PRIVATE COST 
 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.033 Repairs Allowed 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

 
  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.033 Repairs Allowed 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 



documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
  



IV. ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 
 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.107; 319.111; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.034 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1164).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   

In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking.  
 
COMMENT #2: In her written comments, Ms. Eighmey suggested rephrasing (1)(A)1. so that it 
is consistent with the other paragraphs.  A comment supporting all of Ms. Eighmey’s comments 
was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The suggested change is accepted.  The 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #3: In her written comments, Ms. Eighmey suggested alternative, shorter language 
for (1)(B)1.  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. 
Leone, commenter, noted above. 
 



RESPONSE AND EXPLANATION OF CHANGE:  The suggested change is accepted.  The 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #4: Ms. Eighmey suggested deleting the words “and all other ancillary equipment” 
her written comments, indicating that it ties to her comment opposing the definition of UST 
system.    A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, 
commenter noted above.  In Ms. Eighmey’s additional written comments on this topic, she noted 
that “no explanation has been provided as to why the rulemaking proposes a broader definition.” 
 
RESPONSE:  The definition of “underground storage tank” or UST has not changed since 1989, 
which is when the Missouri Statutory definition of underground storage tank was written in 
319.100(16).  While many other EPA definitions were included in the Missouri rule by 
reference, this specific definition was not.  Instead the rule referenced the Missouri statute.   
 
The original (circa 1986) federal definition of underground storage tank, as provided in 40 CFR 
280.12, “means any one or combination of tanks (including underground pipes connected 
thereto) that is used to contain an accumulation of regulated substances, and the volume of which 
(including the volume of the underground pipes connected thereto) is 10% or more beneath the 
surface of the ground.” (Emphasis added)   
 
The original (established 1989) Missouri statutory definition of underground storage tank is “any 
one or combination of tanks, including pipes connected thereto, used to contain an accumulation 
of regulated substances, and the volume of which, including the volume of the underground 
pipes connected thereto, is 10% or more beneath the surface of the ground.” 
 
There is one word different between the two definitions- the word in question discussed in Ms. 
Eighmey’s comments.  As statute supersedes rule, and as the statutory definition was 
incorporated by reference into the state rule, it is clear that the definition included in this draft is, 
in fact, the same definition provided in 319.100 of the Revised Statutes of Missouri.  In this 
respect we agree with Ms. Eighmey’s comments: the definition has not changed in 27 years.  The 
definition has remained the same since written into statute in 1989.   
 
Since the definition is not actually changing, Missouri’s implementation is not changing.  To 
clarify this, though, please note the following: 

1) Both the department and the PSTIF have actually regulated aboveground piping 
associated with UST systems.  For example, if an underground tank has pressurized 
piping that is aboveground, so long as 10% or more of the entire system is belowground, 
the department requires ‘gross monitoring’ of the line.  Both DNR and PSTIF regularly 
exempt these types of piping from being equipped with line leak detector, but specifically 
provide a waiver indicating that aboveground pressurized piping that is easily visible 
while operating could meet this requirement with simple visual detection (meaning that a 
person in the area would immediately notice a 3.0 gallon per hour leak, as required by the 
piping release detection regulation).   

2) DNR and the Missouri Department of Agriculture have an informal understanding that, 
as the Missouri Department of Agriculture inspects dispenser areas two times and as the 



fire code, which they enforce, provides extensive and thorough requirements in the 
dispenser area, DNR does not typically conduct extensive inspections in the dispenser 
cabinet, above the shear valve.   
 
That being said, though, the department regularly responds to releases from equipment 
above the shear valve in the dispenser area; PSTIF has claims for releases from 
equipment in the dispenser area.  In Federal Fiscal Year 2016 alone, the department 
reported five new releases from the dispenser areas.  The PSTIF has corresponding 
claims associated with these five releases. 

 
Therefore, the department does not believe there to be any change in the definition for regulated 
underground storage tanks.  It was previously found only in the statute, but incorporated by 
reference into the regulation.  At this time, the proposed change is simply including the actual 
statutory language in the rule, so that the definitions may be found in one location.  As such, 
since we are not “changing” the definition, we also disagree that this proposed rule will make 
significant changes to how the department implements the rule, nor is a fiscal assessment 
required, either in the rule or the regulatory impact report.  No change is made in response to this 
comment.   
 
COMMENT #5: In her written comments, Ms. Eighmey suggested rephrasing (1)(B)5. for 
clarity.  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, 
commenter noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The suggested change is accepted.  The 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #6: In her written comments, Ms. Eighmey suggested alternative language for 
(1)(B)6, indicating that the rule language does not include recordkeeping timeframes.  A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter 
noted above. 
 
COMMENT #7: In her written comments, Ms. Eighmey suggested alternative language for 
(1)(B)7, indicating that the rule language does not include recordkeeping timeframes.  comment 
supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter noted 
above. 
 
RESPONSE TO COMMENTS 6 AND 7:  For both of these referenced rules, the detailed 
requirements and options for recordkeeping are outlined within the referenced rule.  Duplicating 
that language herein would be duplicative and is unnecessary as the requirement is detailed 
within the relevant rule itself.  Furthermore, shortening the language to the suggested language 
provided by Ms. Eighmey would make it inconsistent with the more comprehensive language 
found within the relevant rules.  As such, no change is proposed in response to these comments. 
 
COMMENT #8: In her written comments, Ms. Eighmey suggested adding language in this rule 
to include a reference to the requirement to retain documentation of a valid financial 



responsibility mechanism, thereby making this a more comprehensive list.  A comment 
supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter noted 
above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The suggested change is accepted.  The 
department has made the requested changes in the text of the Order of Rulemaking.  The revised 
text is reprinted below as it will be published in the Code of State Regulations.   
 
COMMENT #9: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth’s 
comment indicates that this rule cites 10 CSR 26-2.078 as a requirement for investigation of soil 
and groundwater, which references the Missouri Risk-Based Corrective Action Process for 
Petroleum Storage Tanks Guidance Document.  Mr. Landreth indicates that the airport cannot 
meet these requirements and the regulation should allow alternative options. 
 
RESPONSE:  First, this rule lists the documentation retention requirements.  This is not the rule 
that requires compliance with 10 CSR 26-2.078, any other investigation or corrective action 
rules, or the Missouri Risk-Based Corrective Action Process for Petroleum Storage Tanks 
Guidance Document per se.  As such, this comment does not appear relevant to this rule. 
 
That being said, airport hydrant fuel distribution systems were previously deferred from 
compliance with 10 CSR 26-2.020 through 10 CSR 26-2.064.  These tanks have not been 
deferred from any of the “remediation” regulations in 10 CSR 26-2.070 through 10 CSR 26-
2.083, which includes the regulation specifically referenced in Mr. Landreth’s comment, 10 CSR 
26-2.078.  So, compliance with 10 CSR 26-2.078 has been required for many years.  No change 
is occurring now. 
 
Furthermore, the airport hydrant fuel distribution system has had at least seven (7) releases, five 
(5) of which are currently being addressed under the Missouri Risk-Based Corrective Action 
Process for Petroleum Storage Tanks Guidance Document.  As this facility has been subject to 
this rule, and has been conducting investigations and corrective action under the referenced 
guidance document, it appears that this facility can, in fact, meet these standards.  As such, no 
change is proposed in response to this comment.     
 
COMMENT #10: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth’s 
comment on this rule discusses inspection frequency and the request to amend the inspection 
procedures for airport hydrant fuel distribution systems. 
 
RESPONSE:  Inspection frequency is not covered in this, or any of the other state UST 
regulations, proposed and open for revision at this time.  The inspection frequency is established 
in the 2005 Energy Policy Act, meaning it is required under federal law.  The procedure can be 
discussed between EPA, the department and the facility.  EPA is currently working on an 
inspection procedure specifically for airport hydrant fuel distribution systems.  Furthermore, the 
department has already discussed potential inspection issues with facility staff and expect to 



continue those discussions in the future.  As such, this comment is not relevant to the rule.  No 
change is proposed in response to this comment.     
 

(1) Owners and operators of underground storage tank (UST) systems must cooperate fully with 
inspections, monitoring, and testing conducted by the department, or the department’s authorized 
representative, as well as requests for document submission, testing, and monitoring[ by the 
owner or operator].  

(A) Reporting. Owners and operators must submit the following information to the department:  
1. Notification for all UST systems [[by] subject to the notification requirements in] (10 CSR 

26-2.022);  
(B) Record Keeping. Owners and operators must maintain the following information:  

1. [A corrosion expert’s expert analysis of site corrosion potential if corrosion protection 
equipment is not used (10 CSR 26-2.020(1)(A)4. And (1)(B)4.;] Installation records for 
[secondary containment of double-walled equipment, including tanks, piping, containment 
sumps, and spill basins,] any UST system or system component installed after July 1, 2017; 

5. Documentation demonstrating spill and overfill prevention equipment is being properly 
maintained[,] and inspected [and]or tested (10 CSR 26-2.030); 

[5]9. Results of the site investigation conducted at permanent closure (10 CSR 26-2.064)[.]; 
[and]  

10. Documentation demonstrating compliance with the operator training rule (10 CSR 100-
6)[.]; and 

11. Documentation demonstrating a valid financial responsibility mechanism is in effect 
(10 CSR 26-3). 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.034 Repairs Allowed 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.034 Repairs Allowed 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
  



IV. ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby adds a rule as follows: 
 

10 CSR 26-2.035 is adopted. 
 
A notice of proposed rulemaking containing the text of the proposed new rule was published in 
the Missouri Register on September 15, 2016 (41 MoReg 1165).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed new rule becomes effective thirty (30) days after publication in the 
Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility,” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on a broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.      
 
COMMENT #4: Ms. Eighmey’s written comment provided alternative language for the entire 
containment sump testing rule.   A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The alternative language provided does not 
simply provide changes to make it clearer, but in fact, changes the content of the regulation.  For 
example, if a sump has two walls, the inner wall fails, but the outer wall is still leak-tight, under 
the state language, the outer wall would become the primary wall and could be tested.  Under the 
suggested language, both walls must be monitored or the inner wall can be tested.  The suggested 
language, in a number of ways, is actually more limiting in its application.  The comment did 
cause the department to realize that, the current language, also limits containment sumps that 
could potentially in the future, have three walls, much like the triple-walled fiberglass tanks that 
are available.  As such, one portion of the language was tweaked to say at least two walls.  Ms. 
Eighmey’s suggested language separated the portion of the rule that includes the approved 
procedures.  This suggestion is accepted and appropriate changes made.  The revised text is 
reprinted below as it will be published in the Code of State Regulations.   
 
Furthermore, Ms. Eighmey’s language indicated that the interstitial integrity assessment must be 
conducted with an interstitial sensor.  Again, that language limits options that could be allowed 
under the department’s language, like a manual check or a single interstitial test conducted with 
equipment that does not include an interstitial sensor (e.g. vacuum or pressure gauge).  As such, 
no change is proposed in response to this comment.    



 
(1) Owners and operators of underground storage tank (UST) systems with containment sumps 
required by 10 CSR 26-2.020 and/or 10 CSR 26-2.021, must ensure the continued integrity of 
required containment sumps by meeting one of the following requirements: 

(A) The containment sump has at least two (2) walls and an interstitial space and the 
integrity of [both] two walls is interstitially monitored annually; or 

(B) The containment sump primary wall is tested at least triennially to ensure the equipment is 
liquid-tight by using vacuum, pressure, or liquid testing[ in accordance with one (1) of the 
following criteria:]. 

 
(2) The testing and/or monitoring required by this rule must be conducted in accordance 
with one (1) of the following: 

[1.](A) [Requirements]A tightness test developed and published by the manufacturer (Note: 
Owners and operators may use this option only if the manufacturer has developed  testing  
requirements.); 
[2.](B) An interstitial test or containment sump test listed by the National Work Group on 
Leak Detection Evaluations. To obtain copies of equipment certifications, contact the 
National Work Group [for] on Leak Detection Evaluations,  www.nwglde.org; or 
[3.](C) Petroleum Equipment Institute RP 1200-12, Recommended Practices for the Testing 
and Verification of Spill, Overfill, Leak Detection and Secondary Containment Equipment at 
UST Facilities. This document is incorporated by reference without any later amendments or 
modifications.  To obtain a copy, contact the Petroleum Equipment Institute, Box 2380, Tulsa, 
OK 74101-2380, (918) 494- 9696,  www.pei.org; or 
[4.](D) Another method approved by department, including code(s)  of practice developed by 
a nationally recognized association(s) or independent testing laboratory(ies), determined to be 
no less protective of human health and the environment than the requirements listed in 
[paragraphs  1.  through 3.  of this subsection] subsections (A) through (C) of this section. 

 
([2]3) Owners and operators must maintain record(s) of the required containment sump 
monitoring for twelve (12) months or test(s) required by this rule until the next test is performed. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 



(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.035 Testing of Containment 
Sumps 

Type of Rulemaking 
 

New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV.  ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.035 Testing of Containment 
Sumps 

Type of Rulemaking 
 

New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
II. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby adds a rule as follows: 
 

10 CSR 26-2.036 is adopted. 
 
A notice of proposed rulemaking containing the text of the proposed new rule was published in 
the Missouri Register on September 15, 2016 (41 MoReg 1165).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed new rule becomes effective thirty (30) days after publication in the 
Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.      
 
COMMENT #4: Ms. Eighmey’s written comment provided alternative language for the entire 
walkthrough inspection rule.  She noted that EPA allows a less frequent walkthrough inspection 
and requested that flexibility.  She also requested an option for an alternative procedure.  A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, 
noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  EPA’s original language indicated that sites 
that receive deliveries less frequently (deliveries are more than 30 days apart) can comply with 
the “monthly” walkthrough inspection requirements only immediately before a delivery.  The 
department had concerns that the documentation needed to demonstrate frequency of deliveries 
could be problematic: a record of two deliveries happening 45 days apart is not proof that 
another delivery did not occur in the interim.  Furthermore, most, if not all, of these types of UST 
systems are emergency generator fuel storage tanks, that do not always track fuel usage; 
meaning, the department would not have a good way to verify that the deliveries and fuel usage 
are consistent, as would be possible at a retail UST facility.  The burden of documentation 
seemed onerous in comparison to the requirement itself- to open a spill basin lid and clean it 
every 30 days.  Lastly, as most of these tank systems are associated emergency generator 
systems, a requirement to conduct routine system inspections, under other regulatory authorities, 
already applies.  That being said, the department is willing to re-add the language to include this 
option.   
 



The other suggested language comments did not appear to change content, but simply seemed to 
be a preference in language.  Other than the suggested changes provided in Ms. Eighmey’s first 
section, which make the rule apply to a site rather than a responsible party, the changes are 
largely made, as suggested, in the text of the Order of Rulemaking.  The revised text is reprinted 
below as it will be published in the Code of State Regulations.   
 
(1) To properly operate and maintain underground storage tank (UST) systems, owners and 
operators must ensure the following requirements are met[ by the timeframes outlined in section 
(2)]: 
   (A) [Conduct a walkthrough inspection that, at a minimum, checks the following equipment 
as specified  below] Owners and operators must ensure walkthrough inspections are 
conducted as follows: 
1. [Every thirty (30) days, owners and operators  must- 
A. For spill prevention equipment -] Spill prevention equipment must be checked at least 
once every thirty (30) days, or prior to each delivery for USTs that receive deliveries less 
frequently than once every thirty (30) days.  The person(s) conducting the inspection must 
visually check for any damage[;], remove liquid or debris[;], check for and remove obstructions 
in the fill pipe, check the fill cap  to make sure it is securely on the  fill pipe[;], and for double-
walled spill prevention equipment [with]using interstitial monitoring , check for a leak in the 
interstitial   area; and 
[B]2. [For r]Release detection [systems -]equipment must be checked at least once every 
thirty (30) days.  The person(s) conducting the inspection must check to make sure the 
release detection system is operating with no alarms or other unusual operating conditions 
present[;] and ensure records of release detection testing are reviewed monthly and are  current; 
 
 [2.](B) At least [A]annually, owners and operators must[-] ensure the following is done:  

[A]1. [For c]Containment sumps required in 10 CSR  26-2.020 or  10 CSR 26-2.021, 
including tank top or submersible turbine pump, under-dispenser, and transition or intermediate 
sumps, [ -]  must be visually checked for any damage, leaks to the containment sump area, or 
releases to the environment; [remove any ]liquid or debris must be removed; and [for]the 
interstitial space of double- walled containment sumps[,  check for a leak in the interstitial    
area] must be checked for leaks; and 

[B]2. [For]Tank gauge sticks or other hand held release detection equipment [- check 
devices such as tank  gauge sticks for ] must be checked for operability  and  serviceability. 
  
 ([2]C) The first walkthrough inspections in this section [(1) ]are due- 

[(A)]1. Immediately upon installation for new UST systems installed after July 1, 2017; 
or 
[(B)]2. No later than January 1, 2020, for existing UST systems. 

 
 ([3]D) Owners and operators may use the following codes to comply with this rule: 

[(A)]1. Petroleum Equipment Institute RP 500-11, Recommended Practices for 
Inspection and Maintenance of Motor Fuel Dispensing Equipment. This document is 
incorporated by reference without any later amendments or modifications. To obtain a copy, 
contact the Petroleum Equipment Institute, Box 2380, Tulsa, OK 74101-2380, (918) 494-9696, 
www.pei.org ; 



[(B)]2. Petroleum Equipment Institute RP 900-08, Recommended Practices for 
Inspection and Maintenance of UST Systems. This doc- ument is incorporated by reference 
without any later amendments or modifications. To obtain a copy, contact the Petroleum 
Equipment Institute, Box 2380, Tulsa, OK 74101-2380, (918) 494-9696, www.pei.org. 

3. Another method approved by department, including code(s)  of practice 
developed by a nationally recognized association(s) or independent testing laboratory(ies), 
determined to be no less protective of human health and the environment than the 
requirements listed in this rule. 
 
([4]E) Owners and operators must maintain records (in accordance with 10 CSR 26-2.034) of 
[operation and maintenance walkthrough] the inspections required by this rule for one (1) 
year. The record must include a list[ing] of each area checked, whether each area checked was 
acceptable or needed [to have any ]action[ taken], and a description of any actions taken [to 
correct an issue]as a result of the inspection. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.036 Operation and 
Maintenance Walkthrough Inspections 

Type of Rulemaking 
 

New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.036 Operation and 
Maintenance Walkthrough Inspections 

Type of Rulemaking 
 

New Rule 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
  



IV. ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; 319.111; and 319.137 RSMo, the commission hereby amends a rule as 
follows: 
 

10 CSR 26-2.040 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1166).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 



verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 
more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.      
 
COMMENT #4: Ms. Eighmey provided a written comment that the title of the rule indicates the 
rule applies to all UST systems, but the text indicates it is only applicable at in-use systems.  A 
comment supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, 
noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department has made the requested 
changes in the text of the Order of Rulemaking.  The revised text is reprinted below as it will be 
published in the Code of State Regulations.   
 
COMMENT #5: Ms. Eighmey provided a written comment concerning confusion over the term 
“method” being used in multiple places.  A comment supporting all of Ms. Eighmey’s comments 
was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates the comment 
and understands the concern.  In response, the department has made changes in the text of the 
Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code of 
State Regulations.   
 
COMMENT #6: Ms. Eighmey provided a written comment concerning the location of the 
operability requirements.  A comment supporting all of Ms. Eighmey’s comments was submitted 
by Mr. Leone, commenter, noted above. 
 



RESPONSE:  Some form of operability requirement applies to almost every release detection 
method, depending on how it is being conducted.  As such, the department believes that this is 
the most appropriate location for this language.  As such, no change is proposed in response to 
this comment.      
 
COMMENT #7: Ms. Eighmey provided a written comment concerning confusion over the term 
“existing sites” and proposed alternative language.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates the comment 
and understands the concern.  In response, the department has made changes in the text of the 
Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code of 
State Regulations.   
 
COMMENT #8: Ms. Eighmey provided a written comment requesting language be added that 
clearly states that a battery backup test is not required when the system is monitored remotely.  
She stated that she understood this to be the department position and requested clarification of 
this determination.  Mr. Greenwalt also submitted a similar comment.  A comment supporting all 
of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates the comment 
and understands the concern.  The department has previously stated that if the records are stored 
in an alternative location, one not affected by the power loss at the automatic tank gauge, then 
that electronic record retention on a backup system satisfies the intent of this rule, which is to 
ensure records are not lost in the event of memory loss on an electronic monitoring system.  
Please note, remote monitoring was not the basis of this allowance; remote location storage of 
records was the basis of this waiver.  In response, the department has made changes in the text of 
the Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code 
of State Regulations.   
 
10 CSR 26-2.040 General Requirements for Release Detection for All In-Use Underground 
Storage Tank Systems. 
 
(1) Owners and operators of underground storage tank (UST) systems that are in[ ]-use must 
use a method, or combination of methods, [or] of release detection that- 

(B) Is installed, calibrated, operated, tested, and maintained in accordance with the 
manufacturer's instructions, including routine maintenance and service checks for operability or 
running condition[; and]. If manufacturer's operability test [methods]procedures are not 
available, the annual operability test may be conducted in accordance with a code of practice 
developed by a nationally recognized association or independent testing laboratory or a method 
approved by the department. Operability test reports must,  at  a  minimum, include facility name 
and address, components tested, model and serial number (if legible), testing date, test method, 
technician name and affiliation,  and a certification  of  results; 

(C) [For existing sites, t]The first operability test is due not later than January 1, 2020 or 
immediately upon installation if installed after July 1, 2017. Electronic and mechanical 
release detection equipment must be tested annually for proper operation, in accordance with 



subsection (B) of this section.  A test of the proper operation must be performed at least annually 
and, at a minimum and as applicable to the facility, cover the following components and criteria: 

1. Automatic tank gauge and other controllers: test alarm; verify system configuration; 
test battery backup unless records are electronically stored at a remote location; 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.040 General Requirements 
for Release Detection for All In-Use 
Underground Storage Tanks 

Type of Rulemaking 
 

Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 



determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  



 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.040 General Requirements 
for Release Detection for All In-Use 
Underground Storage Tanks 

Type of Rulemaking Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.041 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1167).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey provided a written comment suggesting removal of the terms 
“new or upgraded” from (1)(A)1.  A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates the comment 
and understands the concern.  In response, the department has made changes in the text of the 
Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code of 
State Regulations.  



  
 COMMENT #4: Ms. Eighmey provided a written comment suggesting removal of the terms 
“new or upgraded” from (1)(A)1.  A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates the comment 
and understands the concern.  In response, the department has made changes in the text of the 
Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code of 
State Regulations.   
 
COMMENT #5: Ms. Eighmey provided a written comment suggesting language changes to 
(1)(A)5, specifically suggesting removal or alternative language and noting a typo.  A comment 
supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted 
above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The department appreciates the comment 
and understands the concern.  In response, the department has made changes in the text of the 
Order of Rulemaking.  The revised text is reprinted below as it will be published in the Code of 
State Regulations.   
 
COMMENT #6: Ms. Eighmey provided a written comment suggesting (1)(A)4 is unnecessary 
and should be deleted.  She asserts that this language sets forth performance standards that need 
only be included in 10 CSR 26-2.043.  A comment supporting all of Ms. Eighmey’s comments 
was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  This rule sets forth what methods can be used and when.  As such, this appears to 
be the appropriate place for this specific language as it details when this method is no longer 
approved for use.  This language does not explain how groundwater monitoring is conducted, but 
simply defines when it is or is not allowed.  As such, no change is made in response to this 
comment. 
 
COMMENT #7: Ms. Eighmey provided a written comment suggesting (1)(A)6. [sic] is 
unnecessary and should be deleted.  She asserts that this rule applies to all systems in-use, 
regardless of when they were installed.  A comment supporting all of Ms. Eighmey’s comments 
was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  Again, this rule sets forth what tank monitoring methods can or must be used and 
when.  As such, this is the appropriate place for this specific language as it details that a specific 
method is required for tank systems installed after July 1, 2017.  To clarify, this rule makes new 
tanks subject to a very specific release detection method, specifically 10 CSR 26-2.043 
subsection (1)(H), which is interstitial monitoring.  This language does not explain how 
interstitial monitoring is conducted, but simply defines when it is or is not required.  As such, the 
department believes that this is the most appropriate location for this language.  As such, no 
change is made in response to this comment. 
 



COMMENT #8: Ms. Eighmey provided a written comment suggesting (1)(B)1.C. is unnecessary 
and should be deleted.  She asserts that this rule applies to all systems in-use, regardless of when 
they were installed.  A comment supporting all of Ms. Eighmey’s comments was submitted by 
Mr. Leone, commenter, noted above. 
 
RESPONSE:  Again, this rule sets forth what piping monitoring methods can or must be used 
and when.  As such, this seems to be the appropriate place for this specific language as it details 
that a specific method is required for tank systems installed after July 1, 2017.  To clarify, this 
rule makes new piping subject to a very specific release detection method, specifically 10 CSR 
26-2.043 subsection (1)(H), which is interstitial monitoring.  This language does not explain how 
interstitial monitoring is conducted, but simply defines when it is or is not required.  As such, the 
department believes that this is the most appropriate location for this language.  As such, no 
change is made in response to this comment. 
 
COMMENT #9: Ms. Eighmey provided a written comment suggesting (1)(B)4. is unnecessary 
and should be deleted.  A comment supporting all of Ms. Eighmey’s comments was submitted by 
Mr. Leone, commenter, noted above. 
 
RESPONSE:  This rule sets forth what piping monitoring methods can be used and when.  As 
such, this seems to be the appropriate place for this specific language as it details what methods 
are allowed for airport hydrant fuel distribution or field-constructed tank system piping and, if 
appropriate, any limitations on their use based on installation date.  This language does not 
explain how those methods are conducted, but simply defines when and what is or is not 
allowed.  As such, the department believes that this is the most appropriate location for this 
language.  As such, no change is made in response to this comment. 
 
COMMENT #10: Ms. Eighmey provided a written comment on rule 10 CSR 26-2.044(1)(C)2 
and 3 suggesting the references to groundwater monitoring and vapor monitoring sunset dates 
are redundant and does not need to be included in 10 CSR 26-2.044.  A comment supporting all 
of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  This language is included in 10 CSR 26-
2.041, but only in the subsection that pertains to tank monitoring, subsection (1)(A).  When 
writing these rules, it was awkward to put this same language into the piping monitoring options 
within 10 CSR 26-2.041 because there are multiple piping types covered in 4 different 
paragraphs.  In response to parts of this comment, the department notes that 10 CSR 26-2.041 is 
the appropriate rule to note when and where methods are allowed.  As such, the text in 10 CSR 
26-2.044 that establishes the sunset dates for groundwater and vapor monitoring would be better 
suited for 10 CSR 26-2.041, not 10 CSR 26-2.044.  As such, the department has made changes in 
the text of the Order of Rulemaking.  The revised text is reprinted below as it will be published 
in the Code of State Regulations.  
 
COMMENT #11: Mr. Bob Wright, Wright’s Station and Garage, submitted a comment on the 
language that would sunset groundwater monitoring as a release detection method.  He requested 
the department withdraw this requirement or “grandfather” in his station.  The department also 



had extensive verbal discussions with Mr. Wright to fully understand the concerns raised in his 
comment. 
 
RESPONSE:  Mr. Wright indicated that having to change methods would be costly and a 
procedural change- something new to learn.  EPA’s new federal rule includes significant changes 
to the groundwater monitoring method.  In EPA’s version, sites would have to be able to provide 
extensive documentation of well installation, proof wells are installed properly (well logs) and in 
accordance with their guidance, the original site assessment documenting background levels 
prior to beginning the method, and more.  Unfortunately, the department’s review of sites using 
groundwater monitoring did not find any site in Missouri that likely meet all of these federal 
requirements.  If a site cannot document that they meet all of the federal requirements, under the 
new EPA regulations, a new well plan would be needed, likely new wells installed that can 
document proper installation, groundwater levels at the site over the year, and all of this must be 
signed by a registered geologist or a professional engineer, also an added cost.  Furthermore, a 
new background site assessment would be needed.  If contamination is found during that 
assessment, the finding of contamination but be reported as a suspected release, requiring action, 
and it is possible the method will not be allowed until the site has been adequately remediated.  
So, while the rules appear to be different, in application in Missouri, it appears that the effect in 
reality at the sites will be the same:  the least costly and most practical option will be a change in 
methods.  After discussing this with Mr. Wright, he said he appreciated the explanation and had 
not understood the two options- state or federal regulations.  The department also explained that 
the timeline to comply with EPA’s version was shorter.  Since the state is establishing a “sunset 
date,” EPA allowed the department to give an extended time for compliance with this version, as 
it appears, in writing if not in actual application, more stringent than the EPA requirement.  Mr. 
Wright said that it sounds like he would be switching methods either way and he much preferred 
the longer timeframe the state option allows.  As such, no change is made in response to this 
comment. 
 
COMMENT #12: Mr. Landreth submitted comments on behalf of the STL Fuel Company LLC, 
which operates the fuel system at Lambert-St. Louis International Airport.  Mr. Landreth’s 
comment is on 10 CSR 26-2.041(1)(B)4.A. and indicates that the open reference back to 
subsection B is wrong “as for airport hydrant fuel distribution systems [sic] it is the annual or 
biennial leak testing for pipelines.” 
 
RESPONSE:  10 CSR 26-2.041(1)(B)4 outlines the options for compliance for airport hydrant 
fuel distribution system and field-constructed tank system piping.  It allows these piping systems 
to be monitored in accordance with the standard piping monitoring options or the special piping 
monitoring options in 10 CSR 26-2.047.  10 CSR 26-2.047 outlines the special options for 
annual and biennial leak testing on piping.  As such, the department does think both options are 
clearly available under this rule.  As such, no change is proposed in response to this comment.     

 
(1) Owners and operators of petroleum underground storage tanks (UST) systems that are in[ ]-
use must provide release detection for tanks and piping as follows: 
 (A) Tanks. Tanks must be monitored at least every thirty (30) days for releases using one (1) of 
the methods listed in 10 CSR 26- 2.043(1)(B)-(I),  except that- 



1. UST systems that meet [new or upgraded] standards in 10 CSR 26-2.020 or 10 CSR 
26-2.021 and the monthly inventory control requirements in 10 CSR 26-2.043(1)(A) may use 
tank tightness testing (10 CSR 26-2.043(1)(D)) at least every five (5) years until December 22, 
1998, or until ten (10) years after the tank is installed or upgraded under  10 CSR 26-2.021(3), 
whichever  is  later; 

5. Vapor monitoring (10 CSR 26-2.043 subsection  (l)(F)) [will no longer be valid to 
monitor for releases ]may not be used after July 1, 2020, as a release detection method  
[if]unless it is used with an added tracer chemical and listed by the National Work Group on 
Leak Detection Evaluations as a tank tightness test; and 

(B) Piping. Underground piping that routinely contains regulated substances must be 
monitored for releases in a manner that meets one (1) of the following requirements: 

 5. Except that – 
 A. Groundwater monitoring (10 CSR 26-2.043 subsection (l)(G)) will no longer 

be valid to monitor for releases  after July  1, 2020; and 
 B. Vapor monitoring (10 CSR 26-2.043 subsection  (l)(F)) may not be used after 

July 1, 2020, as a release detection method unless it is used with an added tracer chemical 
and listed by the National Work Group on Leak Detection Evaluations as a tightness test. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 
 

10 CSR 26-2.041 Requirements for 
Petroleum Underground Storage Tank 
Systems 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.041 Requirements for 
Petroleum Underground Storage Tank 
Systems 

Type of Rulemaking Amendment 

II. SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 



documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 



continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.042 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1168).  No changes were made to 
the text of this rule, but revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 



reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.042 Requirements for 
Hazardous Substance Underground 
Storage Tank Systems 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.042 Requirements for 
Hazardous Substance Underground 
Storage Tank Systems 

Type of Rulemaking Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.043 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1169).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey provided a written comment suggesting removal of the term 
“daily data” as it is not in the federal rule.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  This language, concerning the specific 
requirements for statistical inventory reconciliation, was created in the last amendment of the 
rule in 2011.  Ms. Eighmey has noted a change, though, from the term supporting data to daily 
data.  The department thought the term daily data was trying to provide more specific language 



to enhance clarity to confirm that each’s day’s supporting data in that list is required.  The 
department appreciates the comment and will return to using the term originally in the rule.  This 
data has been valuable in assessing the size of a release and confirming operational compliance 
with the statistical inventory reconciliation.  In response to the first part of this comment, the 
department has made changes in the text of the Order of Rulemaking.  The revised text is 
reprinted below as it will be published in the Code of State Regulations.  
 
COMMENT #4: Ms. Eighmey provided a written comment indicating that the language in 
paragraph (1)(E)2 is confusing and offered alternative text.  A comment supporting all of Ms. 
Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  The first part of the language confusion 
that Ms. Eighmey noted was the term “system.”  The department understands that confusion and 
will amend the language to state “automatic tank gauge system.”  The next suggested language, 
though, is ambiguous as it indicates a test must meet… continuous in-tank leak detection 
operating on an uninterrupted basis…  The ambiguity is that EPA’s federal language specifically 
defines that a test must be performed under certain operating conditions.  Continuous monitoring 
is an operating condition, and is more than just criteria to be met.  As such, the department has 
made changes in response to the first part of this comment in the text of the Order of 
Rulemaking.  The revised text is reprinted below as it will be published in the Code of State 
Regulations.  
 
COMMENT #5: Ms. Eighmey provided a written comment noting that, in the interstitial 
monitoring subsection (H), there is language involving piping monitoring and this rule only 
pertains to tank monitoring.  A comment supporting all of Ms. Eighmey’s comments was 
submitted by Mr. Leone, commenter, noted above. 
 
COMMENT #6: Ms. Eighmey provided a written comment noting the use of the term UST 
systems in (1)(H)2 and 3 and suggested changing it to tank only as this rule only pertains to tank 
monitoring.  A comment supporting all of Ms. Eighmey’s comments was submitted by Mr. 
Leone, commenter, noted above. 
 
RESPONSE TO COMMENTS #5 AND #6:  Ms. Eighmey is correct.  This specific rule defines 
methods of monitoring for tanks and piping language is included in the proposed language.  
Unfortunately, the piping release detection rule specifically references some of the tank 
monitoring rules for details on how to comply with the method.  Copying the language in its 
entirety for each of these methods into the piping release detection rule would create a long rule, 
with most of the language exactly the same.  The piping release detection method specifically 
references this specific tank interstitial monitoring rule for details on how to conduct interstitial 
monitoring for piping.  As there was only a short part that needed to be added for the piping, it 
seemed appropriate to add that language herein rather than copy all of the relevant tank release 
detection methods into the piping release detection rule.  This cross-reference between the tank 
and piping release detection rules has been in place since EPA’s first UST regulations.  As such, 
no change is made in response to this comment.  
 



COMMENT #7: Ms. Eighmey provided a written comment noting that the word “and” should be 
deleted and a period inserted at the end of (1)(H)3.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  The Secretary of State only prints the subsections that have changes.  The rule still 
contains a subsection (I); therefore, the “;and” is the appropriate punctuation as the list continues 
on and ends with subsection (I).  As such, no change is made in response to this comment.  
 
COMMENT #8: Mr. Bob Wright, Wright’s Station and Garage, submitted a comment on the 
language that would sunset groundwater monitoring as a release detection method.  He requested 
the department withdraw this requirement or “grandfather” in his station.  The department also 
had extensive verbal discussions with Mr. Wright to fully understand the concerns he raised in 
his comment. 
 
RESPONSE:  Mr. Wright indicated that having to change methods would be costly and a 
procedural change- something new to learn.  EPA’s new federal rule includes significant changes 
to the groundwater monitoring method.  In EPA’s version, sites would have to be able to provide 
extensive documentation of well installation, proof wells are installed properly (well logs) and in 
accordance with their guidance, the original site assessment documenting background levels 
prior to beginning the method, and more.  Unfortunately, the department’s review of sites using 
groundwater monitoring did not find any site in Missouri that likely meet all of these federal 
requirements.  If a site cannot document that they meet all of the federal requirements, under the 
new EPA regulations, a new well plan would be needed, likely new wells installed that can 
document proper installation, groundwater levels at the site over the year, and all of this must be 
signed by a registered geologist or a professional engineer, also an added cost.  Furthermore, a 
new background site assessment would be needed.  If contamination is found during that 
assessment, the finding of contamination but be reported as a suspected release, requiring action; 
and it is possible the method will not be allowed until the site has been adequately remediated.  
So, while the rules appear to be different, in application in Missouri, it appears that the effect in 
reality at the sites will be the same:  the least costly and most practical option will be a change in 
methods.  After discussing this with Mr. Wright, he said he appreciated the explanation and had 
not understood the two options- state or federal regulations.  The department also explained that 
the timeline to comply with EPA’s version was shorter.  Since the state is establishing a “sunset 
date,” EPA allowed the department to give an extended time for compliance with this version, as 
it appears, in writing if not in actual application, more stringent than the EPA requirement.  Mr. 
Wright said that it sounds like he would be switching methods either way; and, he much 
preferred the longer timeframe the state option allows.  As such, no change is made in response 
to this comment.  Mr. Bob Wright, Wright’s Station and Garage, submitted a comment on the 
language that would sunset groundwater monitoring as a release detection method.  He requested 
the department withdraw this requirement or “grandfather” in his station.  The department also 
had extensive verbal discussions with Mr. Wright to fully understand the concerns he raised in 
his comment. 
 
(1) Methods of release detection for underground storage tanks (USTs) used to meet the 
requirements in 10 CSR 26-2.041 must be conducted as follows: 



(B) Statistical Inventory Reconciliation (SIR), which is a statistical inventory analysis method 
that tests for the loss of a regulated substance.  SIR must meet the following requirements: 
  7. The SIR analysis report must include the [daily] supporting data, inventory 
measurements of the regulated substance and water, delivery data, and analysis or reporting date; 

(E) Automatic Tank Gauging. Equipment for automatic tank gauging that tests for the loss of 
regulated substance and conducts inventory control must meet the following requirements: 

2. The test must be performed with the automatic tank gauging system operating in one 
of the following modes: 

 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.043 Methods of Release 
Detection for Tanks 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.043 Methods of Release 
Detection for Tanks 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.044 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1171).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR).  
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.  
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey provided a written comment suggesting the heading for 
subsection (1)(C) was inappropriate as this is the piping release detection rule.  A comment 
supporting all of Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted 
above. 
 
RESPONSE:  This subsection (1)(C) is entitled “Applicable Tank Methods” because it describes 
which of the tank methods, described in detail in 10 CSR 26-2.043, may be applicable for use in 
monitoring piping.  This section specifically ties together release detection methods that may 



cover all of a UST system (e.g statistical inventory reconciliation) or methods that can cover 
either a tank or piping system (e.g. interstitial monitoring).  So as not to have to reprint all of that 
redundant language twice, the piping release detection rule simply details which methods, listed 
under the tank monitoring rule, can actually be used on piping as well.  As such, the heading 
“Applicable Tank Methods,” originally used in EPA’s original UST rule, seems to still be 
appropriate.  No change is made in response to this comment.  
 
COMMENT #4: Ms. Eighmey provided a written comment suggesting a change in the text 
associated with the alternative piping release detection options for airport hydrant fuel 
distribution tank systems and field-constructed tank systems.  A comment supporting all of Ms. 
Eighmey’s comments was submitted by Mr. Leone, commenter noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  Ms. Eighmey has pointed out a typo in the 
regulation language.  The rule is supposed to apply to piping systems associated with airport 
hydrant systems or piping associated with field-constructed tanks, where the tank is larger than 
50,000 gallons.  We appreciate this catch, as the language in the proposed rule does not currently 
meet the language in EPA’s rule.  The proposed language is not exactly in accordance with 
EPA’s proposal, but is closer and draws attention to the problem.  As such, the department has 
made changes in the text of the Order of Rulemaking.  The revised text is reprinted below as it 
will be published in the Code of State Regulations.  
 
COMMENT #5: Ms. Eighmey provided a written comment on this rule, 10 CSR 26-
2.044(1)(C)2 and 3, suggesting the references to groundwater monitoring and vapor monitoring 
sunset dates is redundant and does not need to be included here.  A comment supporting all of 
Ms. Eighmey’s comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  This language is included in 10 CSR 26-
2.041, but only in the subsection that pertains to tank monitoring, subsection (1)(A).  When 
writing these rules, it was awkward to put this same language into the piping monitoring options 
within 10 CSR 26-2.041 because there are multiple piping types covered in 4 different 
paragraphs.  In response to this comment, the department notes that 10 CSR 26-2.041 seems to 
be the appropriate rule to note when and where methods are allowed.  As such, the text in 10 
CSR 26-2.044 that establishes the sunset dates for groundwater and vapor monitoring would be 
better suited for 10 CSR 26-2.041, not 10 CSR 26-2.044.  As such, the department has made 
changes in the text of the Order of Rulemaking.  The revised text is reprinted below as it will be 
published in the Code of State Regulations.  
 
COMMENT #6: Mr. Bob Wright, Wright’s Station and Garage, submitted a comment on the 
language that would sunset groundwater monitoring as a release detection method.  He requested 
the department withdraw this requirement or “grandfather” in his station.  The department also 
had extensive verbal discussions with Mr. Wright to fully understand the concerns raised in his 
comment. 
 
RESPONSE:  Mr. Wright indicated that having to change methods would be costly and a 
procedural change- something new to learn.  EPA’s new federal rule includes significant changes 
to the groundwater monitoring method.  In EPA’s version, sites would have to be able to provide 



extensive documentation of well installation, proof wells are installed properly (well logs) and in 
accordance with their guidance, the original site assessment documenting background levels 
prior to beginning the method, and more.  Unfortunately, the department’s review of sites using 
groundwater monitoring did not find any site in Missouri that likely meet all of these federal 
requirements.  If a site cannot document that they meet all of the federal requirements, under the 
new EPA regulations, a new well plan would be needed, likely new wells installed that can 
document proper installation, groundwater levels at the site over the year, and all of this must be 
signed by a registered geologist or a professional engineer, also an added cost.  Furthermore, a 
new background site assessment would be needed.  If contamination is found during that 
assessment, the finding of contamination but be reported as a suspected release, requiring action; 
and it is possible the method will not be allowed until the site has been adequately remediated.  
So, while the rules appear to be different, in application in Missouri, it appears that the effect in 
reality at the sites will be the same: the least costly and most practical option will be a change in 
methods.  After discussing this with Mr. Wright, he said he appreciated the explanation and had 
not understood the two options- state or federal regulations.  The department also explained that 
the timeline to comply with EPA’s version was shorter.  Since the state is establishing a “sunset 
date,” EPA allowed the department to give an extended time for compliance with this version, as 
it appears, in writing if not in actual application, more stringent than the EPA requirement.  Mr. 
Wright said that it sounds like he would be switching methods either way; and, he much 
preferred the longer timeframe the state option allows.  As such, no change is made in response 
to this comment. 
 
(1) Each method of release detection for piping used to meet the requirements of release 
detection for underground  storage  tanks (USTs) in 10 CSR 26-2.041 must be conducted in the 
following manner: 

(C) Applicable Tank Methods. Any of the methods in 10 CSR 26- 2.043(1)(B) and (F)-(I) may 
be used if they are designed to detect a release from any portion of the underground piping 
that routinely contains   regulated  substances[;  and} except- 

  1. Owners and operators of piping [greater than fifty thousand (50,000) gallons] 
associated with field-constructed tanks greater than fifty thousand (50,000) gallons or airport 
hydrant fuel distribution system tanks may comply with  10 CSR 26-2.074 in lieu of the methods 
of  piping leak detection in this rule[;]. 
  [2. Groundwater monitoring (10 CSR 26-2.043 subsection (l)(G))  can no longer be used 
after July  1,  2020;  and 
  3. Vapor monitoring (10 CSR 26-2.043 subsection (l)(F)) can no longer be used after 
July 1, 2020, unless with an added tracer chemical and listed by the National Work Group on 
Leak Detection Evaluations as a tightness  test;  and] 

 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 



reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.044 Methods of Release 
Detection for Piping 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.044 Methods of Release 
Detection for Piping 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby adopts a rule as follows: 
 

10 CSR 26-2.046 is adopted. 
 
A notice of proposed rulemaking containing the text of the proposed rule was published in the 
Missouri Register on September 15, 2016 (41 MoReg 1172), but there was a typo in the rule 
hearing and comment period dates provided in the announcement.  As such, the typo was 
corrected and the rule was reprinted in the Missouri Register on October 3, 2016 (41 Mo Reg 
1308). No changes were made to the text of this rule, but revised public entity and private entity 
cost statements are reprinted below, which provide information on the revised fiscal notes that 
are included with the Order of Rulemaking.  This proposed new rule becomes effective thirty 
(30) days after publication in the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.  
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 



verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 
more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on a broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.    
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST facilities 
in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that estimated 
these costs on a per facility basis nationwide.  Based on this fiscal assessment the federal 
requirements being adopted into Missouri’s rules are expected to cost private entities $2,249,676 
total annually to comply with all 25 rules amended and added in is this rule package (not divided 
per rule).   A revised private entity fiscal note to reflect the overall cost to privately-owned 
Missouri facilities to comply with the federal rules has been filed with the Secretary of State 
along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.046 Alternative Methods of 
Release Detection for Field-Constructed 
Tanks 

Type of Rulemaking 
 

New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.   
EPA’s calculated costs address owner/operator costs to comply with the new requirements.  That 
does not mean that EPA’s calculations address every cost potentially immediately associated 
with the new requirements.  For example, EPA’s calculations address the cost of “testing” the 
new spill basin, because that is a new requirement.  These calculations do not address the cost to 
break concrete and replace the spill basin, since regulations already require broken spill basins to 
be repaired or replaced.  As such, no matter how the damage or failing spill basin was 
discovered, the cost to replace it is already part of the current requirements.  The new 
requirement simply adds another place where non-compliance with the existing rule (spill basin 
must prevent spills to the environment) might be found and this type of work (e.g. spill basin 
replacement) would be required.  But the work itself is not a new requirement.  Furthermore, 
almost all, if not all, facilities already require regular contractor visits to comply with existing 
regulations.  The cost for these new tests and other requirements may assume that the contractor 
is already on-site conducting other, previously required tests and/or is already on-site conducting 
the many new tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV. ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.046 Alternative Methods of 
Release Detection for Field-Constructed 
Tanks 

Type of Rulemaking New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 



documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
  



IV. ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby adopts a rule as follows: 
 

10 CSR 26-2.047 is adopted. 
 
A notice of proposed rulemaking containing the text of the proposed rule was published in the 
Missouri Register on September 15, 2016 (41 MoReg 1173), but there was a typo in the rule 
hearing and comment period dates provided in the announcement.  As such, the typo was 
corrected and the rule was reprinted in the Missouri Register on October 3, 2016 (41 Mo Reg 
1309).  Those sections with changes are reprinted here and revised public entity and private 
entity cost statements are reprinted below, which provide information on the revised fiscal notes 
that are included with the Order of Rulemaking.  This proposed amendment becomes effective 
thirty (30) days after publication in the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 



verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 
more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.    
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 
 

10 CSR 26-2.046 Alternative Methods of 
Release Detection for Bulk Underground 
Piping 

Type of Rulemaking 
 

New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
  



III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV.   ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  



Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.046 Alternative Methods of 
Release Detection for Bulk Underground 
Piping 

Type of Rulemaking New Rule 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 



documentation to review as part of the current records review process.  With this part of an 
existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
  



IV.  ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; and 319.137 RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.048 is adopted. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1172).  No changes were made to 
the text of this rule, but revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.   
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
  
COMMENT #2: In her written comments, Ms. Eighmey suggested that this entire rule should be 
rescinded and combined with 10 CSR 26-2.034.  A comment supporting all of Ms. Eighmey’s 
comments was submitted by Mr. Leone, commenter, noted above. 
 
RESPONSE:  10 CSR 26-2.034 is a list of records that must be retained, but many of the items 
on the list reference another rule, wherein the detailed recordkeeping requirements for that 
specific rule are found (e.g. the containment sump testing recordkeeping is detailed in 10 CSR 
26-2.035 and 10 CSR 26-2.034 simply references the documentation required in 10 CSR 26-
2.035.)  As such, providing details on a recordkeeping requirement and simply having it 
referenced in 10 CSR 26-2.034 is consistent with many other rules.  There are now seven (7) 
release detection rules; EPA’s original format and the department’s format for these rules has 



been to have the details in a separate rule specific to the release detection rule that covers all 
seven (7) release detection rules.  This rule is referenced in 10 CSR 26-2.034.  The format keeps 
the recordkeeping rules together with the appropriate requirement; for release detection, having 
separate recordkeeping rule allows for these requirements to not enlarge the other rules and 
makes them easier to find.  As such, no change is made in response to this comment. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.048 Release Detection Record 
Keeping 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.   
EPA’s calculated costs address owner/operator costs to comply with the new requirements.  That 
does not mean that EPA’s calculations address every cost potentially immediately associated 
with the new requirements.  For example, EPA’s calculations address the cost of “testing” the 
new spill basin, because that is a new requirement.  These calculations do not address the cost to 
break concrete and replace the spill basin, since regulations already require broken spill basins to 
be repaired or replaced.  As such, no matter how the damage or failing spill basin was 
discovered, the cost to replace it is already part of the current requirements.  The new 
requirement simply adds another place where non-compliance with the existing rule (spill basin 
must prevent spills to the environment) might be found and this type of work (e.g. spill basin 
replacement) would be required.  But the work itself is not a new requirement.  Furthermore, 
almost all, if not all, facilities already require regular contractor visits to comply with existing 
regulations.  The cost for these new tests and other requirements may assume that the contractor 
is already on-site conducting other, previously required tests and/or is already on-site conducting 
the many new tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV.  ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.048 Release Detection Record 
Keeping 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
  



IV.  ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under section 319.109 
RSMo, the commission hereby amends a rule as follows: 
 

10 CSR 26-2.050 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1174).  No changes were made to 
the text of this rule, but revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment. 
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 
assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 



RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking. 
 
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 
verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 



more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 
 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.    
 
REVISED PUBLIC COST:  The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
 

 

  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.050 Reporting of Suspected 
Releases 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV.  ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.050 Reporting of Suspected 
Releases 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
IV.  ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 



calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  

 



Title 10—DEPARTMENT OF NATURAL RESOURCES 
Division 26—Petroleum and Hazardous Substance Storage Tanks 
Chapter 2—Underground Storage Tanks- Technical Regulations 

 
ORDER OF RULEMAKING 

 
By the authority vested in the Hazardous Waste Management Commission under sections 
319.105; 319.107; 319.109; and 319.137 RSMo, the commission hereby amends a rule as 
follows: 
 

10 CSR 26-2.052 is amended. 
 
A notice of proposed rulemaking containing the text of the proposed amendment was published 
in the Missouri Register on September 15, 2016 (41 MoReg 1174).  Those sections with changes 
are reprinted here and revised public entity and private entity cost statements are reprinted 
below, which provide information on the revised fiscal notes that are included with the Order of 
Rulemaking.  This proposed amendment becomes effective thirty (30) days after publication in 
the Code of State Regulations (CSR). 
 
SUMMARY OF COMMENTS:  A public hearing was held October 20, 2016, and the public 
comment period ended October 27, 2016.  At the public hearing the Department of Natural 
Resources testified that the twenty-three amendments proposed to Title 10, Division 26 of the 
Code of State Regulations would make the changes to Missouri underground storage tank (UST) 
regulations, which would update Missouri’s rules to incorporate the federal UST regulations that 
were published in July 2015 and became effective October 13, 2015.  These rule changes also 
would make additional changes to the Missouri regulations that were determined to be needed at 
this time, typically associated with the new federal requirements.   
 
Ms. Carol Eighmey, Executive Director of the Missouri Petroleum Storage Tank Insurance Fund 
(PSTIF), testified at the public hearing and submitted written comments.     
 
In addition to Ms. Eighmey’s comments, the department received written comments on the 
proposed amendments and additions from Mr. Ron Leone, Executive Director of the Missouri 
Petroleum Marketers and Convenience Store Association (MPCA), Mr. Donnie Greenwalt, on 
behalf of Wallis Companies, Mr. Bob Wright, owner of Wright’s Station and Garage, and Mr. 
Lloyd Landreth, representing the St. Louis Fuel Company LLC (affiliated with Lambert-St. 
Louis International Airport).   
 
The department received the following testimony or comments on the changes proposed to this 
rule.  All comments relating to this rule are described below, as well as any change made to the 
text of the proposed rule in response to the testimony or comment.  
 
COMMENT #1:  Ms. Eighmey testified and stated in her written comments (PSTIF comment #4 
that “no fiscal notes were published for most of the rules;” and references the statutory 
requirement that a fiscal assessment be performed on any new rules.  She also noted that the 
Petroleum Storage Tank Insurance Fund’s costs were not published as part of the fiscal 



assessment.  Similar comments were also submitted by Mr. Leone, Mr. Greenwalt, and Mr. 
Landreth, commenters, noted above. 
  
RESPONSE AND EXPLANATION OF CHANGE:  The comment specifically refers to the 
fiscal assessment of the new federal requirements.  Please note, should Missouri fail to 
promulgate these proposed rules, the Environmental Protection Agency (EPA) would withdraw 
our State Program Approval (SPA).  With SPA in place, EPA allows states to implement state 
rules in lieu of the federal rules.  In other words, Missouri gets a ‘pass’ on being subject to the 
EPA rules.  It is key to note, though, that failure to maintain SPA would rescind that ‘pass’ and 
regulated facilities would be subject to the EPA rules as written, with compliance dates as 
written.  They do not consider this to be retroactive application of the rules, because they are 
subject to these federal rules upon promulgation.  They are not immediately implemented or 
enforced, though, as EPA allowed a grace period to implement the rules or equitable language. 
 
Regardless, a federal fiscal assessment was conducted on the cost of rule implementation, which 
therefore includes costs to implement the rule in Missouri.  The Assessment of The Potential 
Costs, Benefits, And Other Impacts of the Final Revisions To EPA’s Underground Storage Tank 
Regulations was published in April 2015.  Please note, EPA’s rule was published shortly 
thereafter, and neither the rule nor the associated April 2015 fiscal assessment was challenged.  
This assessment includes detailed cost for the new equipment testing requirements, newly-
regulated/ previously deferred tank systems, and state costs as well.   
 
In response to this comment and after discussion of the statutory requirements for the preparation 
of fiscal notes in Chapter 536 of the Revised Statutes of Missouri and how those requirements 
apply to the adoption of federal rules, department staff determined that it was appropriate to 
prepare a fiscal note for each proposed amendment of the Missouri rules using the cost 
information gathered in EPA’s fiscal assessment.  That assessment comes up with an annual cost 
of $715 per facility to comply with all of the new and revised requirements in the federal rule 
published on July 15, 2015.  Department staff used the per facility cost to determine an estimated 
annual cost for all Missouri UST facilities affected by the EPA rule, represented as a percentage 
of the total number of affected facilities nationwide.  The fiscal assessment did not break those 
costs down in a way that makes it possible to prepare a rule-specific fiscal note for each rule and 
therefore the fiscal note for each rule is only an estimate of the total cost of all of the 
requirements in the federal rule, rather than an estimate of the specific costs that could be 
attributed to each Missouri rule.  The department prepared a revised fiscal note for each rule that 
reflects the overall compliance costs and the revised fiscal note is included with this Order of 
Rulemaking.  
 
COMMENT #2: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #3) concerns about the new testing requirements.  Specifically, she indicated a lack of 
flexibility in the rules pertaining to the new requirements.  She also requested postponement of 
the rules until alternatives can be found.  Additional, similar comments were also submitted by 
Mr. Leone and Mr. Greenwalt, commenters noted above. 
 
RESPONSE: The “new” requirements noted in this comment are the new EPA rules.  In her 
comments, Ms. Eighmey indicated that “states are not required to implement EPA’s rules 



verbatim, and EPA specifically allows more flexibility in the UST program than in its other 
regulatory programs.”  Ms. Eighmey is correct that, in some areas, the state is allowed to be 
more flexible in our regulations, upon approval from EPA.  This flexibility though is limited by 
the federal SPA regulations and is contingent upon EPA approval.   
 
To understand this “flexibility” to which Ms. Eighmey refers, one must understand Missouri’s 
current SPA standing and our compliance with EPA grant requirements.  EPA questioned 
Missouri’s compliance with our grant guidelines and withheld part of our funding, culminating in 
a compliance plan which required the department to implement the secondary containment, or 
double-walled, requirement no later than July 1, 2017.  Not only is the department under a 
compliance plan to enact these requirements, our continuing SPA is contingent upon our 
enactment of these secondary containment requirements, as well as all of the other new federal 
regulations.  Prior to formally proposing these rule changes and additions, the department 
presented these draft regulations to EPA to review and confirm that they would accept these 
regulations as satisfying our SPA requirements.  EPA reviewed our regulations and, as drafted, 
agreed that these draft regulations would meet our SPA requirements.  Should the department 
fail to implement the regulations, or should we alter the regulations from the approved version, 
EPA could not only rescind approval, but also withdraw our SPA and/or withhold federal 
funding.  If Missouri does not have SPA, the federal regulations would become effective as 
federally promulgated (including earlier or even ‘retroactive’ compliance dates). 
 
In the area of equipment testing, though, the department has already asked EPA (both 
headquarters and Region 7) to allow some flexibility in these rules.  That request was denied.  
Should we not establish the regulatory authority included in the federal regulations, our rules 
would be less stringent than EPA’s and would not be approved.  Please note, where we can 
provide flexibility in the implementation of these rules, we will do so.  But, per EPA, the rules 
must include the federal rule language, as specifically noted in response to our request for 
flexibility and alternative language.  
 
More time or postponing the regulation would not change EPA’s answer on either the allowable 
rule languages or the timeline for compliance approved in Missouri’s proposed regulation.  In 
short, postponement would do nothing except potentially compromise EPA’s assessment of our 
compliance with the current compliance plan for Missouri’s SPA and federal funding.  It is 
important to note, though, that most of the equipment testing requirements are not due until 
January 1, 2020, for existing sites.  Meaning, that there is an extensive period of time to review 
testing options, implementation policies and address concerns prior to actual implementation.  As 
discussed, while we must retain the regulation language and authority, we will have time to 
review implementation procedures and concerns.  As such, no changes were made in response to 
this comment. 
 
COMMENT #3: Ms. Eighmey testified and provided in her written comments (PSTIF letter 
comment #5) concerns about the department’s response to equipment that fails the new testing 
requirements.  She indicated that “no information has been provided indicating what the 
department’s response will be when equipment that has never had to be tested before fails a test”.  
Additional, similar comments were also submitted by Mr. Leone and Mr. Greenwalt, 
commenters noted above. 



RESPONSE:  This question arose not only in the public meeting held by DNR on July 21, 2016, 
but was also raised other outreach meetings the department has held or participated in across the 
state.  The answer has been the same, and can be put into a guidance document prior to 
implementation.  While the testing requirement is new (e.g. testing a spill basin or overfill 
device), finding these devices non-functional or damaged is not new.  Responding to broken and 
leaking spill basins is not new for the department.  Broken, damaged or leaking spill basins are 
typically one of, if not the, most commonly cited serious violation during inspections.  These 
broken, damaged, or leaking spill basins found during inspection would be the same ones, the 
same types of issues, that a spill basin test would find.  In the state fiscal year 2016 inspection 
cycle, this issue was noted at 83 sites, approximately 10% of the sites inspected.   As discussed 
during the outreach meetings, the department has dealt with this issue for years and does not 
handle broken spill basins, overfill devices, or even containment sumps, as suspected releases 
without other compounding, suspected release issues also found.  For example, if an inspector 
finds product in a well (already a suspected release) and the owner notes that they think the 
product came from the broken spill bucket also noted during the inspection, then, yes, the 
department would require an appropriate suspected release response at that time.  If an inspector 
finds a leak with product under a dispenser and notes that the containment sump is broken and 
not ‘containing’ the fuel, then yes, the department might require an appropriate suspected release 
response.  In both of these scenarios, though, the response was tied to the other suspected release 
finding and was not based on the broken equipment finding alone.  The department has not, nor 
does it intend to, require site assessments, site checks or sampling based on the finding of broken 
equipment/failed equipment tests alone.  As such, no change is proposed in response to this 
comment.     
 
COMMENT #4: Ms. Eighmey provided a written comment suggesting changes to the language 
in paragraph (1)(A)1.  A comment supporting all of Ms. Eighmey’s comments was submitted by 
Mr. Leone, commenter, noted above. 
 
RESPONSE AND EXPLANATION OF CHANGE:  Ms. Eighmey’s comment indicated that 
corrective action was already covered under the site check in subsection (1)(B) and, as such, did 
not need to be included in the system check language in subsection (1)(A).  The department has 
made changes in response this comment in the text of the Order of Rulemaking.  The revised text 
is reprinted below as it will be published in the Code of State Regulations.  
 
(1) Unless corrective action is initiated in accordance with 10 CSR 26-2.070-10 CSR 26-2.083, 
owners and operators must immediately investigate and confirm all suspected releases of 
regulated substances requiring reporting under 10 CSR 26-2.050 within seven (7) days or another 
reasonable time period specified by the department using either the following steps or another 
procedure approved by the department: 

(A) System Test. Owners and operators must conduct tests appropriate for the suspected 
release, using tightness tests listed by the National Work Group on Leak Detection Evaluations 
and/or approved by the department, or for containment sumps, a test method included in 10 CSR 
26-2.035, to determine whether a leak exists in that portion of the tank system that routinely 
contains a regulated substance or a breach of the interstitial space has occurred. To obtain copies 
of equipment listings, contact the National Work Group on Leak Detection 
Evaluations, www.nwglde.org. 

http://www.nwglde.org/


1. If the system test confirms a leak into the interstice or a release, owners and operators 
must repair, replace, upgrade, or close the underground storage tank (UST) system Owners and 
operators must [begin]conduct a site check [in accordance]and comply with subsection (l)(B) 
[and corrective action in accordance with 10 CSR 26- 2.070-10 CSR 26-2.083] if the test results 
for the system, tank, or delivery piping indicate that a release has occurred. 
 
REVISED PUBLIC COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost public entities 
$215,750.34 annually plus a one-time $102,000 added cost to comply with all 25 rules amended 
and added in is this rule package (not divided per rule), including the cost incurred by state 
agencies to implement the requirements of all 25 rules.   A revised public entity fiscal note to 
reflect the overall cost to publicly-owned Missouri facilities to comply with the federal rules has 
been filed with the Secretary of State along with this Order of Rulemaking. 
 
REVISED PRIVATE COST:   The changes to the federal rule resulted in increased costs for UST 
facilities in Missouri.  The Environmental Protection Agency prepared a fiscal assessment that 
estimated these costs on a per facility basis nationwide.  Based on this fiscal assessment the 
federal requirements being adopted into Missouri’s rules are expected to cost private entities 
$2,249,676 total annually to comply with all 25 rules amended and added in is this rule package 
(not divided per rule).   A revised private entity fiscal note to reflect the overall cost to privately-
owned Missouri facilities to comply with the federal rules has been filed with the Secretary of 
State along with this Order of Rulemaking.  
  



REVISED FISCAL NOTE 
PRIVATE COST 

 
 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.052 Release Investigation and 
Confirmation Steps 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which 
would likely be affected by 
the adoption of the 
proposed rule: 

Estimate in the aggregate as 
to the cost of compliance 
with the rule by the affected 
entities: 

• Convenience Stores/Gas 
Stations 

• Garages/ Service 
Centers 

• Government facilities: 
fuel dispensing, 
generator fuel storage 

• Fleet/shipping/trucking 
facilities 

• Hospitals, Nursing or 
Health Care facilities 

• Communication 
facilities and structures 
(e.g. cellular phone 
companies) 

• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners and 

operators of 
underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 

We estimate that 92% of 
those facilities are owned 

by private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal regulations 
 
 
 
 
 

Combined annual rule total 
$715 per facility x  
3,420 facilities x 

92% privately owned = 
$2,249,676 annually 

 
III. WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 



in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
 
IV.  ASSUMPTIONS 

1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 
permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 



3. The number of publically owned and privately owned facilities was reviewed, based on 
data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   

 
  



REVISED FISCAL NOTE 
PUBLIC COST 

 
 

I. RULE NUMBER 
Rule Number and Name 
 

10 CSR 26-2.052 Release Investigation and 
Confirmation Steps 

Type of Rulemaking 
 

Amendment 

II.  SUMMARY OF FISCAL IMPACT 
Classification by types of 
the business entities which 
would likely be affected: 

Estimate of the number of 
entities by class which would 
likely be affected by the 
adoption of the proposed rule: 

Estimate in the aggregate 
as to the cost of 
compliance with the rule 
by the affected entities: 

• Convenience 
Stores/Gas Stations 

• Garage/Service Centers 
• Government facilities 
• Fleet/shipping/trucking 

facilities 
• Hospitals, Nursing or 

Health Care facilities 
• Communication 

facilities and structures  
• Banks 
• Food storage facilities 
• Data storage facilities 
• Other owners/operators 

of underground storage 
tank systems 

There are approximately 
3,420 underground storage 

tank facilities 
 
 

We estimate that 92% of 
those facilities are owned by 

private entities 
 

We estimate that 8% are 
owned by public entities: 

federal, state or local 
governments 

$715 annually per facility 
for compliance with all of 

the new, federal 
regulations 

 
___ 

 
 

Combined annual rule 
total $715 per facility x  

3,420 facilities x 
8% publically owned = 

$195,624 annually 

• Missouri Department of 
Natural Resources 

The Department of Natural 
Resources staff review 

compliance documents for 
these UST facilities 

Estimated $1,621.44 
annually additional costs 
associated with the new 

federal regulations 
• Missouri Petroleum 

Storage Tank Insurance 
Fund (PSTIF) 

PSTIF also reviews 
compliance documents for 

these UST facilities 

Estimated $18,504.90 
annually  

+ $102,000 one-time  
for costs associated with 
implementing the new 

federal regulations 
 Total annual public cost: $215,750.34/year  

+ one-time $102,000 
added cost 



III.  WORKSHEET 
In this fiscal note, we are calculating the cost for compliance with 25 new and amended 
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052.  EPA 
determined that the cost to comply with all corresponding federal regulations, which are included 
in these new and amended state rules, is $715 per facility annually.  As of October 31, 2016, 
Missouri has 3,420 UST facilities with at least one tank.  As that number is steadily, but slowly, 
declining, we believe using this number of facilities as the annual number of facilities as an 
estimate for the future number of facilities is valid, and perhaps even overestimates the cost. 
 
Please note, these costs are all ones that were calculated, estimated and provided by EPA in the 
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s 
Underground Storage Tank Regulations.  Any additional costs above and beyond those required 
by these new EPA rules are reflected in a separate line calculation within this fiscal note.  EPA’s 
calculated costs address owner/operator costs to comply with the new requirements.  That does 
not mean that EPA’s calculations address every cost potentially immediately associated with the 
new requirements.  For example, EPA’s calculations address the cost of “testing” the new spill 
basin, because that is a new requirement.  These calculations do not address the cost to break 
concrete and replace the spill basin, since regulations already require broken spill basins to be 
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered, 
the cost to replace it is already part of the current requirements.  The new requirement simply 
adds another place where non-compliance with the existing rule (spill basin must prevent spills 
to the environment) might be found and this type of work (e.g. spill basin replacement) would be 
required.  But the work itself is not a new requirement.  Furthermore, almost all, if not all, 
facilities already require regular contractor visits to comply with existing regulations.  The cost 
for these new tests and other requirements may assume that the contractor is already on-site 
conducting other, previously required tests and/or is already on-site conducting the many new 
tests or inspections required by this package of rule amendments and additions. 
 
State-specific versions of many of the rules provide options lacking in the federal version of the 
rules.  Complying with Missouri’s adoption of the federal rules may often cost less than the 
corresponding federal requirements.  Failure to implement the state versions would lead to higher 
costs for many sites and many owner/operators (but that “higher” cost is the value provided in 
the federal calculation used herein.)  In the rare instances where Missouri’s amendments are 
more stringent than the federal rule or have costs beyond the original federal requirements, those 
costs are provided in this amended fiscal note.   
  
The additional costs to the state for implementation were calculated based upon the Missouri 
Department of Natural Resource’s expected additional costs.  The Missouri Petroleum Storage 
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the 
department’s costs, the department assumed that the new federal requirements would add 
approximately three (3) extra hours per week of documentation review.  The new equipment test 
and inspections should require only simple documentation.  Some of the tests or inspections are 
only required every three (3) years, but some are required annually.  The department reviews this 
documentation in conjunction with the triennial UST facility inspections.  As the department 
already requests the facility’s compliance documentation, these test reports will simply be extra 
documentation to review as part of the current records review process.  With this part of an 



existing process, and with the reports for these new requirements expected to be relatively simple 
and short, the department anticipates no more than an additional three (3) hours per month to 
review this documentation.  These new federal requirements do not change the actual inspection 
in the field.  Furthermore, the one facility that would require additional inspections and time is 
the airport hydrant fuel distribution system that will no longer be deferred in Missouri.  The 
facility, though, has stated their intention to close the USTs prior to the first inspection being 
warranted.  As such, the department did not include inspections of this facility in this cost 
estimate.   
 
The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is 
based on using an Environmental Specialist IV to conduct the review.  Please note, many 
reviews are conducted by Environmental Specialists I, II or IIIs, and as such, using the 
Environmental Specialist IV costs should provide the highest estimated cost.  The cost is based 
on an annual salary of $49,116, with 2080 hours per year.  This annual cost equates to 
approximately $23.61 per hour.  To calculate the full cost, though, the department must also 
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee 
to the state, which comes to $45.04 per hour.  As such, the cost for three (3) additional hours per 
month is $135.12, which is $1621.44 annually.   
 
PSTIF indicated that implementing all of the new federal regulations would require updates to 
their software program, the UST Operator Training program and edits and printing of updated, 
new forms.  PSTIF provided an expected one time cost for these changes at approximately 
$102,000: ~$75,000 for our underwriting software, $20,000 to modify the UST Operator 
Training courses, and $6-8,000 to reprint applications and accompanying informational 
materials.  In addition, PSTIF staff review compliances records as well.  The new federal rules 
include a number of new testing, inspection and monitoring requirements, with associated new 
recordkeeping requirements.  The department estimated that the additional record review for 
department staff would be an additional 3 hours per month, but the department only reviews 
records every three (3) years, not annually like PSTIF, and only for approximately 22% of the in-
use facilities.  As such, we assumed that their increase would equivalent to three times as many 
reviews (they review every site annually- we review approximately 1/3 of the sites each year) 
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase 
of 21.27 hours.  According to the current contract for the underwriting services PSTIF uses, the 
hourly special project technical personnel services cost is $72.50.  As this was the only hourly 
cost related to this matter, we are using that as the basis for the final calculation.  An additional 
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually. 
 
This fiscal assessment did not include additional costs for filing, records retention, receipt of the 
mail, or other costs for processing this additional documentation, because it is assumed that it 
will be submitted with other documentation already required during the records review process, 
which is already a currently implemented process.   
 
  



IV.  ASSUMPTIONS 
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet 

permanently closed is 3,420 facilities.  The department assumes that this number will 
continue to decrease slowly, as it has done for many years.  For the “annual” cost 
calculation, though, we assumed a steady number of facilities, which should be a 
conservative estimate. 
 

2. The number of facilities provided includes sites that have all tanks out-of-use.  As of 
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks 
out-of-use.  Most of these new requirements apply only to tanks that are in-use.  
Theoretically, any of the out-of-use facilities could re-open.  Many do not, but for the 
purposes of these calculations, we included all of these facilities. As such, again, this 
number of facilities is a conservative number.  

 
3. The number of publically owned and privately owned facilities was reviewed, based on 

data available November 2016.  Publically owned facilities include sites owned by the 
federal government, state government, and county or city governments.  The calculated 
percentage of sites owned by government owners was approximately 8%.  As this is 
simply a percentage, and we are aware of no reason that the number of these owners 
should dramatically change, we assumed a constant ownership of facilities to be 
approximately 92% private entities. 
 

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at 
least a stringent as the state requirement for fiscal assessments.  This fiscal note assumes 
EPA’s fiscal assessment and cost estimates are reasonable. 
 

5. EPA also calculated potential savings in their final assessment.  These savings, for both 
public and private entities, include the reduced number of leaks, earlier detection 
resulting in smaller leaks, which should result in lower release investigation and response 
activity-related costs.  The EPA included other potential savings in their assessment as 
well.  For the purposes of this fiscal note, those savings are only mentioned here, but are 
not included in the calculated cost above.   
 

6. The state agency implementation costs used the assumption that the Environmental 
Specialist IV costs would be the highest, and therefore the most conservative number for 
the fiscal note.  As such, this fiscal note does not attempt to include any routine cost of 
living raises, as the annual personnel cost is using the highest salary already; the cost of 
living calculation increase is offset by the reduction the department could have calculated 
using a lower-salaried position.  These costs also assume that any facility providing the 
newly required documentation would have already regularly been providing compliance 
documentation upon request.  
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1              MS. AULL:  Hereby call this public hearing to

2 order.  A public hearing is not typically a forum for

3 debate of the issue.  Rather the purposes of this hearing

4 is to provide the Department of Natural Resources and the

5 public an opportunity to present on the proposed changes to

6 Title 10, Chapter 2 Division 26 of the Code of State

7 Regulations.

8              As the request of the Commission, the

9 Department will first present testimony on the proposed

10 amendments and new rules.  Following their testimony, the

11 public will been given the opportunity to comment on the

12 proposed rule-making.  A sign-up sheet is provided at the

13 back of the room for anyone in attendance at the hearing.

14 In addition, comment forms for those who wish to make any

15 oral comments.  Please fill out a comment form if you wish

16 to be heard.  This will aid us in recognizing speakers and

17 calling them to testify.  Additionally, we ask anyone who

18 approaches the Commission to testify, to please state their

19 name, if affiliation, for the record and provide a business

20 card, if available, to the court reporter and to the

21 Commission secretary.  Written comments will be accepted at

22 this hearing.  Please provide them to the Hazardous Waste

23 Program Director, Steve Sturgess.  Following the conclusion

24 of the hearing, comments may be submitted by mail to the

25 Director of Hazardous Waste Program, PO Box 176, Jefferson
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1 City, Missouri, 65102.  Comments submitted by mail must be

2 postmarked on or before the end of the public comment

3 period on October 27, 2016; e-mail comments shall be sent

4 to Heather Peters.  Her e-mail address is

5 heather.peters@dnr.mo.gov and must be received no later

6 than October 27, 2016.

7              Now the Chair calls Heather Peters.

8              MS. PETERS:  Thank you.  Well, any name is

9 Heather Peters.  I'm with the Department of Natural

10 Resources, Hazardous Waste program.  I am here today to

11 talk about the proposed rule changes to the underground

12 storage tank rules that we have.  There we go.  Okay.

13              I will start briefly with some background.  In

14 2005 there an Energy Policy Act, which included a lot of

15 environmental changes, but there was a section that covered

16 the underground storage tanks.  In 2015, and just to

17 clarify there is a slight typo in the agenda item; it says

18 July of 2016 and it was July of 2015, EPA promulgated the

19 federal rules to implement some new changes to the

20 underground storage tank regulations.  That's one of the

21 primary reasons we are doing this rule.

22              The second part of that is, in Missouri we

23 have what is called State Program Approval.  What that

24 means is in Missouri, Missouri's rules trump the federal

25 rules.  So as long as we have this approval, our rules are
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1 in effect and not EPA.  So what that means is we do have to

2 implement state rules and we have to reapply for our state

3 approval.  There is actually a timeline on that where if we

4 don't get our approval in, then theoretically EPA could

5 come in, revoke that approval, and then their rules would

6 be effective here.  So most of this rule package is to

7 incorporate federal changes.

8              So the rule package before you today for this

9 hearing is 23 rules.  Those are 20 rules that are current

10 rules that we have amended and three rules that we are

11 doing today that are new rules.  The first one is about

12 field constructed tanks and airport hydrant fuel

13 distribution system, then some new testing requirements as

14 well.  Now to clarify for you, in the Missouri Register

15 that is in your packet today, there are actually two

16 additional rules in that packet.  Those are not a part of

17 the hearing today because there was a typo on those two

18 rules in the announcement of this meetings.  So those were

19 republished on October 3rd, so we have a new hearing for

20 just those two rules on November 3rd.  The comment period

21 for those closes on November 10th.  Those two rules

22 specifically pertain to how to monitor for leaks at the

23 airport hydrant symptoms and at the field constructed tank

24 systems.  So those are not included.

25              So we will go ahead and get started.  If you
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1 have a Missouri Register available, you will see we page

2 numbers at the top each slide.  That will tell you where to

3 find the proposed changes in the Missouri Register.  The

4 first rules is the Applicability Rule.  The main change

5 you're going to see in the Applicability Rule is that we

6 had some underground storage tanks that in the past were

7 previously deferred.  What that meant was if they leaked,

8 we had the authority to require them to clean it up, but we

9 didn't regulate anything up until that point.  So that

10 deferral is gone for field constructed tanks is gone for

11 field constructed tanks and airport hydrant systems.  They

12 will be fully regulated from insulation all the way through

13 closure and clean up.

14              It does start by outlining briefly the

15 compliance dates for those tanks.  Those tanks are going to

16 have to show they are in compliance now.  They are either

17 going to have to upgrade to come in compliance or they will

18 have to permanently close by July 1, 2019.  If someone is

19 going to install a new one of these systems; after July 1

20 of 2017, that tank at its system, at installation, will

21 have to comply with all the requirements.

22              The next rule is a very brief one.  It has a

23 pretty limited application.  What is says is that any of

24 the tanks that were deferred, there was an interim

25 prohibition where if you installed a tank that was
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1 deferred, you had to meet certain requirements.  We are not

2 aware of this specific requirement that we are taking out

3 being in use anywhere in Missouri.  But what it is said is

4 if you had a steel tank, you could prove that it's in a

5 corrosive environment instead of installing cathodic

6 protection.  We don't know of any tanks that are using this

7 specific language.

8              The next rule change you're going to find is

9 the Definitions Rule.  This one is going to look like there

10 is a lot of changes in this rule because there is a lot of

11 added language in this one, but it's not very many changes

12 to how we are doing things.  The reason for that is in the

13 past, our definitions were found in three different

14 locations:  They were found in the statute; they were found

15 in the federal regulations and incorporated by reference;

16 and then we had our state-specific definition.  That turned

17 out to be somewhat confusing for folks because they didn't

18 always know where to find the definitions.  So what we have

19 done is we have brought in all of those definitions into

20 this rule.  We didn't change most of those; we just brought

21 in exactly as they were previously written.  There were

22 some minor clarifications for language, clarity; but then

23 there are a couple that I want to point specifically.  For

24 example, the cathodic protection tester and a corrosion

25 expert; these are both federal definitions that we brought
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1 in, but in 2011 Missouri put forth some specific

2 requirements for who can be these person.  Who can serve

3 this role.  To make sure that there was no ambiguity and it

4 was clear if someone looked these up, we included that 2011

5 rule change language in the definitions as well when we

6 brought in that federal definition because ours is not like

7 the federal rules on this one.

8              Also, we added a rule for the definition of

9 double-walled piping.  It's a term that we use, but it's

10 not one that EPA had previously defined.  So that is a

11 state-specific rule.

12              The next rule that you're going to find is a

13 first new rule that we are going to discuss.  This rule

14 specifically pertains, again, to the airport hydrant fuel

15 distribution system and the field constructed tanks; they

16 were previously deferred.  This rule goes into a little bit

17 more detail about the compliance date and what they are

18 required to comply with.  Basically they are required to

19 comply with almost all the requirements in an underground

20 storage tank systems that we have today would; they are

21 going to have to meet financial responsibility

22 requirements; they are going to have meet the operator

23 training requirements and all the operating rules.  They

24 have to do that, like I said, by July 1 of 2019.

25              There is one rule that they are given a little
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1 bit more time to comply with.  That is monitoring for leaks

2 of these systems.  Airport hydrant systems, for example,

3 the one we have in Missouri, has almost 2 million gallons

4 of fuel and it moves thousands of gallons of fuel every

5 day.  It's not exactly like an underground storage tank

6 system at a gas station.  So they do have a different set

7 of rules to monitor how they can be checked for leaks.

8 They get until July 1 of 2020 to comply with that.  Again,

9 they must comply with these dates or they will have to be

10 permanently closed.

11              This rule also discusses, like I said before,

12 if you install a new one of these systems after July 1, it

13 has to be in compliance at installation.  Then the last

14 language in there also states that if you have a previously

15 deferred system that was closed before these rights went

16 into effect, that the Department has reason to believe that

17 there is contamination that poses a threat to human health

18 of the environment, but the Department can still ask you

19 for a site assessment, even though they were closed before

20 this date.

21              The next rule is a new installation rule.

22 This is a state-specific regulation.  We first promulgated

23 it in 2011.  Any new requirement and in any new rule, you

24 are going to find things you wish you had done differently

25 or better.  So we have made some changes to this regulation
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1 as well.

2              The first one is we used to require that they

3 give 30-days notification; we have shortened down to 14.

4 We don't schedule our inspections out that far, so we

5 figured we could give them a little extra time.

6              The next one is that sites that are going to

7 replace more than 50 percent of their piping, or install

8 new piping, would have to provide notification.  There are

9 a couple of reasons for that:  The new regulations do

10 require replacement of the entire run of piping if you're

11 going to replace more than 50 percent because it has to

12 meet the new double-walled requirement.  Because of the new

13 requirements and because of the complexity of these systems

14 and these replacements, we do want to make sure we are

15 there for the installation.  Most sites are already

16 notifying us of this as it is now.

17              In addition to some of our previous

18 discussions, I have shown pictures of tanks popping up out

19 of the ground and floating when the water table rises and

20 we have flooding.  We can't do much for the existing sites,

21 so we wanted to make sure we prevented that in the future

22 as best we can.  So the new requirement does say for new

23 tanks going into the ground, they do have to be tied down.

24              In addition, the industry created a guidance

25 document for how to install a marina system.  It's a great
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1 guidance document and we are proposing to incorporate that

2 in this new installation reg.  It would only apply to new

3 systems installed in the future; it would not apply to

4 existing marina sites.  These sites are rather complex for

5 two main reasons: their configuration is completely

6 different from an underground storage tank.  The tank is

7 higher than the dispensers.  Of course if it's a marina,

8 it's an environmentally sensitive area.  If it leaks, it's

9 going to hit water pretty quickly.

10              Also one of the things you are going to find

11 in that rule that we changed is the tightness testing

12 method.  When we first built that rule, we created some

13 tightness testing requirements.  As we started actually

14 implementing it in the field, we found that there may be

15 some other options we should include, so this change

16 reflects those options.

17              Last, but by no means least, there are a

18 number of new federal testing requirements.  We are going

19 to go over those in greater detail later.  What I will tell

20 you is that EPA rules did require that most of those

21 testing begin right after installation, before the system

22 is brought into service.  So what we did is we put those

23 requirements also in the installation rule so it would be

24 easy to find.

25              The next rule is the Performance Standard for
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1 New Underground Storage Tanks.  This is where you're going

2 to see the start of most of the requirements for secondary

3 containment.  This is one of the primary reasons we had to

4 implement this new rule.  It is to satisfy EPA's

5 requirements that systems be secondarily contained.  This

6 is where you will find the bulk of that requirements.  It

7 does say you have to have double-walled tanks and

8 double-walled piping systems for any new system installed

9 after July 1, 2017.  For clarification, that does not apply

10 to existing sites.  So anything that's in the ground today;

11 it's functioning and we don't have any problems, it can say

12 and it's grandfathered in.  They do not have to meet a

13 double-walled requirement.  It also requires that we have

14 containment sumps.  These are large plastic buckets at the

15 end of both the piping or at any single-walled joint.  They

16 are under dispensers.  They are in areas most likely to

17 have leaks.  So these have to be installed and they have to

18 be maintained from this point forward.

19              One of the other pieces of language that is in

20 here is our dispenser replacement clause.  EPA required

21 that if you replace a dispenser, you had to install a

22 containment sump underneath it and then it will be subject

23 to the testing requirements we are going to discuss later.

24 We felt the language was a little bit ambiguous and we

25 wanted to clarify that the scenarios in which you would be
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1 required to install a containment sump.  We also tried to

2 make it apply as rarely as possible.  So the language for

3 that dispenser replacement is in this rule as well.  You'll

4 also find that we have regulation language change that says

5 you cannot have metal piping installed outside of the

6 containment sump.  We know that metal piping is a problem.

7 We know that it sits in the ground and rust and corrode,

8 leading to corrosion holes and problems.  We don't have

9 anyone in the past number of years that have installed any

10 metal piping systems outside of these containment pumps.

11 Of course after we drafted the language, there was a

12 suggestion; it was a very good catch.  The one piece of

13 metal piping we do occasionally have at our sites is a

14 flexible connector.  You find it at the very end of piping

15 run.  So they wanted to clarify that if they just replace

16 that flexible connector only and they install a new one so

17 long as it's protected from rusting, that they could go

18 ahead and still do that without having to install a

19 containment sump.  So that's what that language means.

20              Also EPA required that we ban all float valve

21 replacements.  So the compliance there, the start date for

22 that is July 1 of 2017.  Now in Missouri, we already said

23 you could not use a ball float valve at a new site.  You

24 can't install it, back in our 2011 rules.  But what this

25 also clarifies is that if a ball float valve is failing and
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1 has to be replaced, you cannot replace it with another ball

2 float valve.  You have to use a different overflow

3 mechanism.  And this is what they use to help prevent

4 overfill into the tank while they are delivering fuel into

5 the underground storage tank from a tanker truck.  There is

6 some language in there that ties this rule to our spill and

7 overfill rule.  We just want to make sure there is no

8 loophole there.  Then of course the industry standards have

9 been updated.

10              The next rule is the upgraded underground

11 storage tank system.  This rule applies to tanks that

12 didn't meet certain standards and by 1998, they had to

13 upgrade these to continue to use them.  So most of these

14 were steel tanks and/or steal piping and they had to up

15 make sure that it would not fail during the operational

16 life of the tank.  EPA proposed changes to the interior

17 lining option.  What they were doing is, in effect, it

18 would start weeding out interior lined tanks with the

19 language that they had in there.  When we talked to

20 Missouri owners, they expressed concern with this because

21 their view was if it's still working and still functioning

22 properly, I should be able to get to keep using.  We

23 agreed.  We put together a packet request that we thought

24 would satisfy EPA.  This went on for months talking to EPA

25 about what would be acceptable where the owners can
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1 demonstrate that their interior lined system is function

2 properly.  Of course they had to do a little bit more now

3 than they did in the past to satisfy EPA.

4              The first thing we did is there is a new

5 technology out there for interior lining.  You can make a

6 single wall interior lining, double walled, or a double

7 walled one that is actually strong enough to stand entirely

8 on its own.  We included a reference to that technology in

9 our rules.  In addition, if you're going to do an

10 inspection of your interior lining, it now as to be under

11 this proposed language, done by a certified technician.

12 Everything else in a world has to be done by a technician;

13 it seemed appropriate in this one.

14              In addition, the reports of those inspections

15 are going to have to document more in the future.  Again,

16 this is part of what we did to satisfy EPA that we were at

17 least as protective of the environment as their rules.

18 Like I said, their rules were trying to eliminate some of

19 these interior lined tanks.  The other language you're

20 going to find in here though is with this new technology,

21 there are easier ways to test those linings.

22              So what we need to understand on the interior

23 lining piece is that we have two options:  We can do the

24 state option with all of these components; or we can do the

25 federal option.  We can cut and paste pieces of this rule.
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1 If it's approved by EPA as an alternative to their rule

2 with all of these components in place.

3              Again, the same dispenser replacement language

4 that you will find in the standard for new tanks, also had

5 to be in this rule as well so that it would apply to some

6 of existing facilities.

7              The next rule is the notification requirement.

8 The only main change you're going to see in here is the

9 notification requirement for the previously deferred

10 airport hydrant fuel distribution system and field

11 constructed tanks.

12              This is the spill and overspill rule.  This is

13 where we are going to see the start of many of the new

14 testing requirements that EPA promulgated.  So the first

15 thing you're going to find in this rule is the new

16 requirement in accordance with EPA to test the spill bucket

17 every three years.  There is an option to that if you have

18 a double walled spill bucket, you can choose to monitor the

19 two walled spill bucket, instead of doing that three-year

20 test.  Then it gives details of what those testing options

21 are.

22              In Missouri, and this last part is

23 state-specific, in Missouri we have been having issues with

24 some of the spill bucket repairs. These are very difficult

25 to repair depending on how you do to.  So what we have seen
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1 is we had some field repairs where they tried to replace

2 cracks and rubber with caulk and epoxy and other materials

3 that just don't adhere to that rubber material.  We knew it

4 was an issue.  Our sites know it's an issue.  So what we

5 had proposed in here is to eliminate what we call the

6 "bubble gum repairs.".  Things that don't last more than

7 about a week or two, sometimes a month.  Sooner or last,

8 these typically don't hold.  We not want to throw out the

9 baby with the bath water though, so we did say that we were

10 going to keep premanufactured repair kit. So there are ways

11 to repair these without having to dig up the entire thing.

12 There are manufactured kits that can be installed.

13              In addition, if you have a double-walled

14 spill bucket, a spill bucket within another one; you

15 actually -- the manufacturers sell replacement inserts.  So

16 you can take the inside out; put a new inside in.  Those

17 are allowed as well.

18              Also in this rule is the overfill prevention

19 equipment testing requirements.  You are required to have

20 overfill on any tank that is getting a delivery to try to

21 ensure that you can not overfill it during the delivery

22 process.  You have to test that equipment every three

23 years -- test or inspect that equipment every three years.

24 This rule outlines the options for that testing for both

25 the spill and overfill new testing requirements.  The first
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1 test is due by January 1 of 2020.  So in other words, they

2 need to do it in 2019.  There is also language that if you

3 take a tank out of service, you don't necessarily have to

4 maintain that testing.  But before you bring it back into

5 service, you do have to test it before you start using that

6 tank again.  Of course with any new testing requirement, we

7 are going to have the associated recordkeeping as well.

8              The next rule is the Corrosion Protection

9 Rule.  This one incorporates some changes to the federal

10 language as they wrote it.  What EPA said is you had to

11 maintain your corrosion protection on any tank system all

12 the way through the time it was permanently closed.

13 Missouri has slightly different rules on out of use tanks

14 and permanent closures than EPA does.  So we made the

15 argument and they agreed that the way our rule is written,

16 they could just maintain their cathodic protection until

17 the point that they get the sampling done.  Once they do

18 that, an owner can choose whether or not he wants to spend

19 his money keeping the system in compliance and upgrade, or

20 whether they want to save that money for the permanent

21 closure.

22              We also had language in the rule -- have

23 language in our current rule -- that says if an underground

24 storage tank system the metal components aren't adequately

25 protected, you have to make sure that corrosion hasn't
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1 occurred while that system is not functioning.  What we

2 needed to clarify was there is no way to do that adequately

3 for piping short of digging it up.  What we did is we

4 clarified that if you have metal piping, you cannot

5 continue to use it.  There is no way to check that metal

6 piping.  It does have to be replaced if you have not

7 maintained the protection on that metal piping.  Then of

8 course we updated the industry standards on this rule.

9              The next rule is our Compatibility Rule.  EPA

10 made changes to this rule.  What they said is you have to

11 notify the implementing agency at least 30 days prior to

12 converting a tank from storing a standard fuel to storing

13 an alternative fuel.  So in the rule that's greater than 10

14 percent Ethanol, 20 percent bio-diesel.  What EPA also said

15 is that you had to provide your compatibility documentation

16 at that time.  Missouri didn't use that language.  What we

17 said is you have to provide the compatibility to the

18 Department, the documentation, if we request it.  For some

19 of these systems, we already know whether they are

20 compatible or not; we don't need them to provide that

21 documentation yet again.  It also, of course, provides

22 options for how you can do that.

23              The next rule is the rule that governs repairs

24 to the underground storage tank system.  Most of these

25 changes are tied to the new requirements in the new rules.
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1 Specifically, you're required to maintain a double walled

2 system if you install a new one after July 1 of 2017.  So

3 of course we had to include language on how you can repair

4 those.

5              In addition, what EPA's rules say if you test

6 equipment and it fails, clarify that you had to re-test

7 after the repairs to show that it was passing that's what

8 those other regulations are.  Then make updates, again,

9 industry standards in that rule.

10              The next rule is the Recordkeeping Rule.  As

11 you might imagine with all of these rule changes, all of

12 these new requirements for new systems and all of this

13 testing, there is a recordkeeping component with each one.

14 This rule ties all of those together and incorporates the

15 new changes.  It also incorporates the reference to the

16 operator training records.  The Petroleum Storage Tank

17 Insurance Fund reviews most of these and they provide that

18 operator training program.  But for sites not covered in

19 the fund, we needed to make sure that we close that loop

20 and that we had the authority to ask and make sure that

21 they were keeping those records on file as well.

22              The next rule is the Containment Sump Testing

23 Rule.  The is one of the new rules that I mentioned at the

24 beginning; one of the three new rules.  The containment

25 sump testing requirement is a federal requirement.  It says
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1 you have to test that new required containment sump every

2 three years; or if you have a double walled sump and you

3 can put some sort of monitor between the two walls, you can

4 do that annually instead.  It does -- to be clear -- only

5 apply to the new required containment sumps.  So existing

6 containment sumps are not subject to this requirement and

7 optional containment sumps in the future are not subject to

8 this requirement.

9              The next rule is also one of the new rules.

10 It is the rule that governs walk-through inspections.  On

11 the walk-through inspections, there is two different types

12 of inspections that are covered in this rule.  The first

13 one is the monthly inspection.  For that inspection, owners

14 and operators or their representative have to go out and

15 check the spill bucket once a month.  They also have to

16 check their release detection requirements once a month.

17 Under the current regulations, they are already supposed to

18 be checking their release detection every month and the

19 spill buckets before every single delivery.  So on a

20 frequency much greater than once a month.  The annual

21 requirement is that basically everything on the system has

22 to be opened.  Every tank top, every dispenser would have

23 to be opened and checked.  As it's currently drafted and as

24 we are proposing, it only applies to the new systems that

25 are installed after 2017.  So if you have a new required
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1 containment sump, it only applies to those.

2              The walk-through inspections are first due,

3 again, by January 1 of 2020, which means the first one for

4 some of these needs to be conducted in 2019; probably in

5 conjunction with their annual testing.

6              There is a documentation requirement.  We are

7 going to try to come up with the most simple ways that we

8 can to satisfy this requirement and satisfy EPA's

9 requirement, but this may be very simple documentation,

10 especially for that monthly walk-through inspection.  Of

11 course it provides the industry standards that you can use

12 to meet these requirements.

13              The next rule is the start of the Release

14 Detection Rules.  What you're going to find in the first of

15 the release detection rules is that you now have to do an

16 annual operability test of all of your release detection

17 equipment -- your primary release detection equipment.

18 Currently in Missouri, you're required to test your line

19 lead protector annually.  This will apply to the other

20 equipment that you're using to monitor your tanks and your

21 lines.  It is, again, first due by January 1, 2020.  So it

22 too will need to be conducted in 2019.

23              It also lists the reporting requirements for

24 what that operability test will include.  It also has a new

25 requirement on how you have to conduct that operability
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1 test and what that entails.  I want to elaborate on this

2 one just a little bit because it has come up as a question

3 or an issue of concern.  What it does is in that rule, and

4 EPA's rule, it outlines exactly what that minimum

5 operability test must include.  For automatic tank gauges,

6 they have to pull the probe out of the tank.  Then it

7 covers censors and other devices.  At the insurance funds

8 advisory committee meeting, they had what if we follow

9 manufacture's requirements rather than EPA's guidelines;

10 would that be satisfactory?  We agree.  If you're following

11 the manufacturer's requirement that seemed like a

12 reasonable request.  So we proposed that to EPA and said if

13 they are following the manufacturer's requirement, would

14 that be sufficient to satisfy you and the answer was no.

15 The answer was unless the manufacturer's procedures cover

16 at a minimum the test requirements in the rule, it cannot

17 be used.  As you might imagine, most of the manufacturers

18 are looking at their procedures now and comparing it with

19 EPA rules.  So hopefully those will be updated in the

20 future.  It would make our rule less stringent than EPA and

21 potentially affect our state program approval application

22 if we didn't follow EPA's language on this.

23              The next rule is the start of the release

24 detection requirements for petroleum underground storage

25 tank systems.  The first thing that's in here is it some
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1 alternatives, again, for those airport hydrant systems and

2 field constructed tanks.  They are very unique and have to

3 be monitoring slightly different.

4              One of the other things you're going to see

5 is, as I said, on July 1 on 2017, if you install a new

6 system, it has to be double walled; double walled tanks and

7 double walled piping.  What the EPA also said is it has to

8 be monitored between those two walls.  Since that's a

9 release detection method, you'll find that change in this

10 rule right here.  For any system, they do have to monitor

11 between the two walls as their primary release detection

12 method.

13              The next change is that we have proposed in

14 our rule to sunset groundwater vapor monitoring by July 1,

15 2020.  If you'll indulge me here just a little bit, I added

16 some new slides.  That's what the presentation is in front

17 of you because we did get some -- we received some formal

18 comments on this.  In discussion with folks, it sounds like

19 there is some misinformation and misconceptions about the

20 options here.  So we wanted to elaborate on that just a

21 little bit today.

22              So on the groundwater and vapor monitoring;

23 EPA had some language in their rule that changed how you

24 can do groundwater and vapor monitoring.  So the state has

25 two options, just like they did on some of these other



 PUBLIC HEARING  10/20/2016

www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 24

1 rules; we can either implement the rule as they wrote it,

2 or we can propose a state alternative.  We chose option No.

3 2; we proposed a state alternative.  We did that because

4 the effect of both rules ends up in the field in the same

5 place, in our opinion.  So -- but the state option by

6 sunsetting it, we actually talked EPA in to allowing more

7 time for owners to comply.  I'm going to get into this in a

8 little bit more detail.  But what EPA said is you must

9 document the system complies with all the federal

10 requirements, or the system will have been upgraded and then

11 certified by a professional engineer or registered

12 geologist.  Again, I'm going to go into this in a little

13 bit more detail.

14              So I have an example site for you.  This is a

15 real site in Missouri.  It actually -- I did not pick some

16 extreme location that is a bad site.  This is actually a

17 really great site.  They are going to have more

18 documentation on file than almost anyone else.  What EPA

19 says to meet their requirements is that you must have

20 installation logs for all of your wells.  The sites that

21 are using this, the ground water and vapor monitoring, are

22 typically older, small sites.  So the likelihood of them

23 having installation wells from 20, maybe 25 years ago, is

24 probably pretty slim.  At this sit, the owner had an

25 installation well log from 1993, which is probably more
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1 than most of our owners are going to have.  But he only had

2 one at the site and unfortunately it was for the one well

3 that he is no longer using at this site.

4              What it also says is if you have a single

5 tank, in a single tank you need two wells to monitor that

6 for groundwater.  If you are having more than two or more

7 tanks in the tank pit, you have to have at least three

8 wells to properly monitor for groundwater contamination or

9 evidence of release.  The site, for example, has three

10 tanks but they are in two different tank pits; each tank

11 pit only as well.  So this site is short by three wells.

12 The water must always be where the slotted section is.  I'm

13 going show you a picture of this in just a moment.  At this

14 site, we have records going all the way back to 1993,

15 again, that's going to be unusual for most of our sites.

16 So what we found is that the records repeatedly show is not

17 at the screen level.  I will show you what I'm talking

18 about in a moment.

19              One of the other pieces is that before you can

20 do groundwater or vapor monitoring, you had to sample your

21 backfill to see if there was already anything in that

22 backfill that can affect the results.  You have to have

23 that on file.  For this site we don't have that sampling on

24 file.

25              So what I'm talking about here on the left is
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1 their monitoring well installation log, the one they had

2 from 1993.  Again, this is in the new packet that she gave

3 you; it wasn't in the original presentation.  So what we

4 have is a monitoring well installation log on the left.  So

5 they had it; they have great documentation.  What it

6 demonstrates is that we have on the right, is that we a

7 monitoring well.  Please excuse my rudimentary art; I did

8 this kind of at the last minute.  This is definitely not to

9 scale.  So we have on the right is a picture of how this

10 would be installed at the site.  So we have the well, the

11 well on the left-hand side.  We have our tank in the

12 ground.  At some level, we have a water level.  We have

13 soil and we have water level.  We have slots in that well.

14 The top of the well is required to be sealed because

15 obviously you don't want just rain water or anything on the

16 site to be running into your well.  So the top of well is

17 sealed.  The site actually has a very short top seal which

18 is okay as long as it works.  It's only a foot and a half

19 at the top of the seal.  And then a foot and a half down,

20 it starts the slotted section.  So 18-inches down we have

21 slotted section, all the way down to the 12-foot mark.  So

22 the way it works is if my tank leaks, that product is going

23 to float up; it's going to float on top of the water and

24 it's going to go into that slotted section.  So when we

25 pull a sample, we are going to see product floating on top
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1 of water just like it is in the backfill.  The problem we

2 have at this site -- and again, this owner has fantastic

3 records that go all the way back to 1993 or 1994 -- so we

4 what see is at this site, like I said, there is 18-inches

5 of at the top that is sealed.  But if you look at where

6 they were checking their water level at their site, the

7 water level is 6-inches down, 7-inches down, 12-inches

8 down, 8.5-inches down.  We see this documentation

9 throughout the history of this site.  What that

10 unfortunately means is the water level and product level

11 are up above the slotted section.  So if there is a leak,

12 we are not going to see it at this site because the water

13 table and the water level is above the slotted section.

14 EPA rules say that your water has to always be in the

15 slotted section every single month; it cannot go high or

16 low.  So even at this site where we have some great

17 documentation, more than we are normally going to have on

18 these older sites; even at this site, it doesn't meet the

19 requirement.

20              We knew that was case in Missouri.  This is

21 not something that we stringently enforced EPA's

22 regulations on in the past.  These were a lot of older

23 sites when the rules started.  They didn't have a whole lot

24 to upgrade with, so this was not something that Missouri

25 has been demanding.  For a site like this -- and most of



 PUBLIC HEARING  10/20/2016

www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 28

1 the other sites, if not all, that are doing groundwater and

2 vapor monitoring -- they would have to upgrade their system

3 to meet EPA's requirements.  So for a site like this, they

4 would have to install new wells.  I don't even know if they

5 would get to continue using their wells they have because

6 they would have to be recertified as well and a new

7 engineer coming in or registered geologist might not feel

8 comfortable certifying a well that they didn't install and

9 they really have no idea how it was constructed.  So you

10 have to install new wells.  You're going to have to conduct

11 a site assessment.  That requires sampling, which we know

12 is not a small process.  In addition, if you find

13 contamination; you can't use this method until the site is

14 cleaned up and you get new background levels.  So if we

15 find contamination, you still can't use this method.

16              Then the next piece was, if you find

17 contamination, of course, now you have a suspected release

18 at the site.  So now you have to start the cleanup and

19 begin working on the contamination that you found.

20              Last by no means least when it comes to the

21 cost, you have to have a registered geologist or

22 professional engineer sample and certify the entire well

23 system.  What we found when we started comparing these

24 prices is that this is probably in the same ballpark as

25 installing a new fancy electronic monitoring system; if not
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1 higher in some areas depending on how much you need.

2              So what we discussed with our owner is this is

3 what would be required for most of you, if not all of you,

4 to meet the EPA requirements.  If we just sunset it, we get

5 to give you more time to comply.  So this is the option we

6 went with is we gave them more time to comply because we

7 know our sites are not going to be able to meet all of

8 this.

9              The next rule you're going to find is

10 Hazardous Substance Tank Release Detection Methods.  What

11 we said here is hazardous substances are already required

12 and have been required to do interstitial monitoring on

13 their system.  You're going to see in a moment that we have

14 some changes to how that has to be done at new sites and we

15 proposed that they would have to do it electronically.  We

16 waived that requirement for hazardous substance tanks

17 because there is not always a sensor or electronic device

18 that can monitor the substance that's in that tank.

19              It also clarifies the sump testing requirement

20 and ties together some of these new rules, so that it's

21 clear that they do still apply and how they apply at

22 hazardous substance facilities.  These are very rare, but

23 they are very unique when we have them.

24              So the next rule actually gets into how you

25 can monitor your underground storage tanks for leaks, the
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1 tanks themselves.  There was changes in here; most of

2 these -- actually all of these come from EPA.  EPA changed

3 statistical inventory reconciliation.  It wasn't even in

4 their rule in the past.  We added it in our rule for the

5 first time in 2011.  They said that if you do it, it has to

6 be an actual assessment, which is usually great because it

7 can't be pass/fail, and the include some other

8 requirements.  The biggest change in the Statistical

9 Inventory Reconciliation, or SRI, though was that in

10 Missouri our rule said they had 15 days from the end of the

11 month after they collected all of their data, to get the

12 data shipped off, to have it assessed, and to get it back;

13 EPA said absolutely not.  EPA's view was that it had to be

14 done by the 30th day of the month.  Well, that's extremely

15 difficult if you're trying to gather 30 days of data, get a

16 report, and get it back to you.  Suffice it to say, we

17 weren't overly thrilled with how that had played out and

18 EPA's interpretation of this.  So we did work with our

19 regions and they are allowing us to take that language out

20 of the rule, and put in place a policy that would give

21 owners and operators 10 days after the end of the month to

22 do the report.  Basically, it's called enforcement

23 discretion.  We get to pick that we are not going to do

24 anything to you as long as you do it within the first 10

25 days.  That is as much leeway as EPA would give us on this
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1 rule change.  Then on tank gauging, you'll see some

2 clarification language from EPA.

3              On the automatic tank gauging, it got into a

4 little bit more detail about the test modes that these

5 electronic systems can work on and it does include a

6 required monthly check for water in those tank systems.

7 Most of this isn't a change.  It probably won't affect what

8 we are doing in the field.

9              Again, as I already discussed, vapor

10 monitoring and ground water monitoring, you're going to see

11 the reference to the sunset date of July 1, 2020.  There is

12 one caveat to that; there is a have a vapor monitoring

13 system where you can add a chemical marker and do it and

14 it's much more precise and much more accurate.  We are

15 going to change the language to allow that to continue.

16              As I stated, all the new sites are going to

17 have to have interstitial monitoring.  So we did want to

18 take a close look at this rule.  There is requirements

19 outlined in this rule for that interstitial monitoring.

20 Then one of the things that we proposed in the state is for

21 new sites, they do have to do it electronically.  Verifying

22 that you're manually checking your interstitial space is

23 difficult and can sometimes be less than ideal for the tank

24 system itself.  It outlines the requirements and outlines

25 the options for doing this method.  Again, at the very end
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1 of the rule, you're going to see a repeat of the

2 alternative monitoring options for airport hydrant systems

3 and field constructed tanks.

4              The next rule applies to leak detection on the

5 piping system.  You still have to have the operability

6 testing for lined leak protection; that's not new in

7 Missouri.  We do say in here you specifically you have to

8 simulate an appropriate leak.  So they have to force a leak

9 in their system when they test it to confirm the system is

10 operating properly.  Right now under the current

11 manufacturer's guidelines, this is what they are all

12 supposed to be doing.  We drafted this because we

13 understood that one of the manufacturers was trying to come

14 up with a way to do an electronic test of the equipment

15 without actually confirming that it's functioning in the

16 system that's installed.  If it's not functioning properly

17 in the system it's installed, it's not doing us any good.

18 How you install it, makes a huge difference.

19              Again, groundwater vapor monitoring we are

20 allowing for piping monitoring as well.  So you'll see the

21 reference to the sunset date here.  Again, allowances for

22 airport hydrant system and field constructed tanks.

23              The next change you're going to see is the

24 release detection recordkeeping rule.  There is not many

25 changes in this rule, other than we are clarifying some of



 PUBLIC HEARING  10/20/2016

www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 33

1 the new requirements -- or the recordkeeping for the new

2 requirements, but what we did is we moved it.

3              The next two rules in the package are going to

4 be the airport hydrant and field constructed tank release

5 detection systems.  It made sense to put the recordkeeping

6 after all the new requirements.  In the package before you,

7 you will find these two rules.  They were published in the

8 September register.  As I said earlier, there was a typo

9 and we had to republish those in the October register.  So

10 those are not covered in today's hearing.  They

11 specifically govern release detection for airport hydrant

12 systems in field constructed tanks.  Our one site that has

13 expressed an interest in this rule was specifically

14 notified to make sure they were aware of this.  So the

15 hearing for this rule will be on November 3rd at 9:30 in

16 the morning.

17              The second to last rule we have is the

18 suspected release requirements.  What we have in here is

19 with this new requirement for double-walled systems, we

20 needed to incorporate when we consider a leak or something

21 you have to respond to with a double-walled system.

22 Ideally, if they are working well and if the primary fails

23 and releases products, that secondary wall should be

24 catching it.  So we needed to incorporate that in suspected

25 release regulation.  In addition, we have language in this
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1 rule from EPA about alarms and when you have to respond.

2 We did clarify at the state level there has to be a leak

3 alarm; electronic monitors go into alarm for all kinds of

4 reasons: paper being out, modem connection not working

5 right.  We don't want every single one of those

6 notifications and they don't need to respond to those in

7 the same way.  If it's something that indicates a potential

8 leak, that they do need to look into.  Then there was some

9 clarification language in there too.

10              The last rule in our package today is the

11 release investigation requirements.  This included, again,

12 this rule ties to the previous one.  So when we are

13 investigating a potential leak in a double-walled system,

14 we needed to include that language as well.  In addition,

15 we have this great new technology that will be coming out

16 with these double-walled systems and allows new ways for

17 you to test whether that system is tight.  So we included

18 references to those as well.  Then we made sure that when

19 we use the term "leak" that means our primary system leaked

20 product, but it doesn't necessarily mean it hits the

21 environment.  A release is when product actually hits the

22 environment.  So we made sure we use the proper language in

23 each spot.

24              So the rule-making schedule from this point

25 forward is on the same page is that today, of course, is
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1 our public hearing on October 20th.  The end of the comment

2 period is a week from today.  It is October 27th.  Now, for

3 the two rules that were republished and are on a separate

4 schedule; the hearing, again, is November 3rd.  The comment

5 period only for those two rules closes November 10th,

6 specifically for the airport hydrant release detection

7 rules.  What will happen after that though is we will have

8 time to respond to those comments.  All of the rule

9 package, all 25 rules, will be brought back together; and

10 all 25 will be presented back to this Commission on

11 December 15.  So while they are on separate tracks right

12 now, they will be brought back together as one package on

13 December 15th.  We will present to you what the final rule

14 proposal is.  Then of course, as you can see, we have when

15 the orders of rule-making go to JKAR with many

16 administrative rules; and then when they will get filed

17 with the Secretary of State Office.  If all goes according

18 to schedule, then those rules will be effective April 30 of

19 2017.  With that, if you have anything you feel you need a

20 clarification on or we didn't cover adequately, by all

21 means let me put it on the record and I will be happy to

22 elaborate on it.

23              MR. FORESMAN:  Thank you.  A lot of work to

24 get thing squared away.  Appreciate it.

25              MS. PETERS:  Thank you.
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1              MS. AULL:  Do we have anyone else?  Is there

2 anyone else that wishes to speak?

3              MS. EIGHMEY:  Thank you, Madam Chairman and

4 Commissioners.  My name is Carol Eighmey, Executive

5 Director of Petroleum Storage Tank Insurance Fund.  I'm

6 here today representing nearly 1,200 owners of underground

7 storage tank systems that we insure.  Those systems include

8 about 6,800 separate tanks with piping and dispensers

9 connected.  Many of those -- some of those, I'll say,

10 insured tank owners are large businesses, but far the vast

11 majority of them are very small businesses.  I have spent

12 some time last week with one of those small business

13 owners, just to give you a sense of who I'm here

14 representing.  This fellow actually immigrated to the

15 United States from India 30 years ago.  He was a cab driver

16 in New York City for 17 years.  Managed to save up enough

17 money that he moved his family to Kansas City and bought a

18 single convenient store, which he has operated for 13

19 years.  I have great admiration for him.  He supports his

20 wife and two children out of this one small business.  It's

21 located in a part of Kansas City that's not easy to operate

22 a business in.  It's a low income neighborhood, very

23 difficult neighborhood in terms of their surroundings.  The

24 people who live there face a number of challenges.  Yet, he

25 is there at that store about 18 hours a day, 7 days a week
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1 inside his bullet proof cage operating this store, which

2 does provide a gasoline and other important products to the

3 folks in the neighborhood.  There is another fellow I

4 talked to fairly frequently down in South Missouri, just

5 west of where Commissioners Frakes and Adams live, over in

6 the hill country.  In his neighborhood, in his county,

7 there are very few suppliers of gasoline.  He has operated

8 this store for a number of years, he is in his 70s.  He

9 doesn't read and write well at all, but has been very

10 successful keeping this little store running in hopes of

11 passing it along to his children.  He's very diligent about

12 trying to comply with all the governments rules.  So he

13 often calls us and asked for help and advice on that.

14 There is another woman I spoke to recently, a widow, whose

15 husband had always operated the convenient store.  He died

16 and she is now trying to learn how to operate that

17 business.  She always let the husband do it and so now she

18 is having to learn about all the of the requirements for

19 selling fuel and tobacco products and alcohol products and

20 employment rules and so on.  So these are the folks we deal

21 with day in and day out.  We talk to them.  I have enormous

22 admiration for them.  By and large, the vast majority of

23 those folks have done an excellent job, as you have heard

24 Ms. Peters say before, and as I have said before; they have

25 done an excellent job maintaining their fuel storage
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1 equipment, complying with the rules and regulations,

2 staying insured with us on a regular basis.  Consequently,

3 Missouri has an excellent underground storage tank program;

4 one of the best in the country.  We see very few leaks

5 occurring.

6              That being said, we are here today to consider

7 a whole bunch of changes to your rules governing the

8 operation of underground tanks.  Your job as commissioners

9 is a challenging one because Missouri, like all other 49

10 states, are having to figure out how to implement a whole

11 bunch of new requirements that EPA has produced.  Some of

12 which, frankly, probably are not needed in Missouri in

13 terms of enhancing our protection of public health and the

14 environment; but nevertheless, are demanded as you well

15 know by our friends at EPA.  I want to acknowledge and

16 express appreciation to Heather Peters for all the work she

17 has done.  She is well-known around the country for her

18 expertise in this area.  She has been very diligent about

19 communicating with equipment companies, tank owners, and

20 with our staff and has worked long and hard over the last

21 couple of years to try to draft a rules package that will

22 work for Missouri.  She has looked for ways to accommodate

23 EPA, while not imposing any additional or extraneous costs

24 on our citizens then absolutely necessary.  So I do credit

25 her for that and I want to make it clear that the trust
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1 fund, the Tank Insurance Trust Fund, our participants,

2 support much of what's in this rule package.  There are

3 many, many things in here that we are fully in support of.

4 I won't spend time today obviously commenting on these

5 areas, but I want to make it clear that many of those areas

6 do exist.

7              I will use my time today to point out to you

8 six items where we are asking you as commissioners to think

9 about whether the approach recommended by your staff makes

10 sense and is the right approach, or whether a different

11 approach may in fact be better for Missourians.  You don't

12 have to make a decision on the many, many areas where there

13 is consensus or a unanimous opinion.  You are obligated to

14 make decisions on the few areas where there are

15 differences.  So that's what I will focus on today in my

16 testimony.  There are six items I will bring to your

17 attention.  There are a few other comments we will provide

18 in writing that relate to grammar, wording, punctuation,

19 clarification things; but are not as substantive as the six

20 items I want to touch on today.

21              So first item relates to the definitions.

22 Ms. Peters explained to you why the definitions rule looks

23 complicated.  We think it's good to actually print the

24 definitions of each term in the rule itself, rather than

25 incorporating them be reference.  However, in the process
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1 of doing that, we suggest to you that there are at least

2 two definitions which are then -- which are being changed.

3 Those two definitions are incorporated into the definitions

4 of other terms.  So the total effect of these changes is

5 fairly significant and I'm not sure has been fully flushed

6 out in our stakeholder meeting.  We specifically oppose the

7 proposed change to the definition of the term "connected

8 piping" and the definition of "underground storage tank."

9 Let me explain why:  Those two definitions for 25 years

10 have matched EPA identical definition for those terms.  In

11 this rules package, your staff is proposing to eliminate

12 the term "underground."  Heretofore for 25 years in

13 Missouri and across the country, underground storage tank

14 has been defined to be all the equipment that's buried in

15 the ground, including equipment that's in sumps that is

16 visible when you take the sump lid off; up to the sheer

17 valve, which is at the base of the dispenser.  The

18 definition has not included anything above that sheer

19 valve, which is visible as you and I drive our cars up to

20 the gas pumps.  We think this is an important detail

21 because the rule themselves apply to the underground

22 storage tank system.  If you redefine that system to

23 include the stuff above the ground, it frankly is

24 impossible, from a technical standpoint, to comply with the

25 rules to that portion of the equipment that's above the



 PUBLIC HEARING  10/20/2016

www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334
MIDWEST LITIGATION SERVICES

Page 41

1 ground.  Furthermore, deleting that word out of your

2 definition creates some other problems with other

3 definitions, such as the definition of dispenser.  Right

4 now dispenser is defined as equipment located above ground

5 that dispenses product from the UST system; but.  If UST

6 system includes dispenser, then you have essentially a

7 circular definition.  So we would ask the Commission to

8 change the proposed rules by reverting to the definitions

9 that have been in place for 25 years, which match EPA.  We

10 really have no reason for making this change.  I'm not sure

11 whether it was inadvertent or something that wasn't

12 thoroughly thought through or discussed, but we think it

13 creates a serious problem.  Along the lines, if it ain't

14 broke; let's not fix it, we know of no problems with the

15 definitions that have been in place for 25 years.  So we

16 would urge you to stick with those definitions.  I just

17 realized I actually brought a handout to help you follow my

18 remarks, if I may pause a moment.

19              Item 2 that I would bring to your attention

20 relates to two of the Missouri-specific requirements.

21 Again, Ms. Peters mentioned a number of places in the rules

22 where either she has modified the EPA approach or was

23 putting things or suggesting that you put things in the

24 rules that are not required by EPA.  We have no problem

25 with most of those, but there are two items that cause us
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1 some concern.  One relates to the new requirement that

2 owners and operators provide notice to the Department

3 before they install any piping.  We understand that this is

4 typically happening today.  Nearly all of the owners we

5 spoke to in the equipment companies who do this work

6 indicate they are giving notice to the Department and we

7 appreciate that they are doing that and that the Department

8 uses that information as they have resources to do so.

9 They use that information to go out and inspect the piping

10 installation.  All of that is good.  The problem comes when

11 you make a standard practice into a regulatory requirement.

12 It creates the potential for penalty if an owner fails to

13 do it.  We know there are owners who from time to time make

14 piping replacements on short notice or who may forget that

15 this notice is required.  We don't see any reasons for

16 those owners to be penalized or be subject to penalty for

17 failure to do so.

18              Similarly, another one of the

19 Missouri-specific requirements that's not required by EPA

20 that's being proposed by your staff relates to the

21 photographs for the lining.  Ms. Peters touches on this in

22 her testimony, so let me try to explain our perspective on

23 this.

24              MS. DOBSON:  Can we pause for a moment.

25 Carol, can I interrupt you for a moment.  I have provided
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1 the commissioners on the phone with an alternative phone

2 number that will be private, if we can take a moment just

3 to switch over.

4                   (A recess was taken.)

5              MS. EIGHMEY:  I was discussing the second part

6 of my second comment relating to the lining requirements or

7 the requirements that one must comply with when you line an

8 underground tank.  In the late 1990s and early 2000s, there

9 were a lot of underground tank owners who paid a vendor to

10 line their tanks;  by line we mean inside, go inside the

11 tank.  If it's a metal tank, it has to be sandblasted and

12 the lining applied.  Fiberglass tanks have also have

13 certain procedures where linings can be added.  Far fewer

14 lining projects are happening today than twenty years ago

15 because most of the underground tanks that are in existence

16 today have already been lined to prevent corrosion.  The

17 cost of relining versus replacing those tanks is a decision

18 that a lot of tank owners are looking at and many times

19 just decide to replace the tanks instead of relining them.

20 So there are fewer companies out there today doing tank

21 lining work.  Ms. Peters has indicated, I think, that

22 nearly all of the companies who are doing that work in

23 Missouri today do provide their customers, the tank owners,

24 with the kind of report that she's requiring -- wants to

25 require in these rules, including the photograph of the
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1 lining after it's completed.  Now, we recognize that photo

2 documentation is helpful and we have no objection at all to

3 the fact that nearly everybody provides that.  Again, the

4 problem comes when you take what is a widespread practice

5 and turn it into a regulatory requirement.  I think, again,

6 of the fellow I mentioned to you moments ago who operates

7 this store in a difficult neighborhood in Kansas City and

8 who doesn't have the advantage of the nice office like we

9 have with administrative support staff, desk and chairs,

10 files cabinets, copy machines and such.  I don't know where

11 he even keeps his records.  But to say to that small

12 business owner if he decides to line a tank, he must now

13 not only be able to produce the records from that lining,

14 but specifically must produce this record, this record, and

15 this record including all of these photographs.  He must be

16 able to produce that whenever down the road, a year from

17 now, three years from now, or five years for from now, or

18 whenever.  Is a recordkeeping requirement that I guess I

19 would ask you to contemplate, whether it's necessary.  The

20 photographs themselves don't prevent leaks.  Looking at the

21 photographs a year or two or three after the project was

22 done, doesn't really provide any information that can be

23 used at that point, other than it sometimes helps us in

24 leak investigations.  But the purpose of your rules is not

25 leak investigations; the purpose of your rules is to
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1 prevent leaks.  We just really see no justification for

2 imposing this additional recordkeeping requirement on these

3 small business owners.

4              No. 3 I would like to mention to you as really

5 a question.  We believe that the impact of the new

6 equipment testing requirements is going to be substantial.

7 We are not certain whether that impact has been fully

8 analyzed.  I will touch on that again here in a moment.  We

9 would ask you to consider whether some of those

10 requirements may need to be postponed until we can find out

11 a little more about how this is all going to work across

12 the country.  Let me explain:  These 6,800 existing

13 underground tank systems that we insure include equipment

14 that's been in the ground sometimes for a long time.  None

15 of that equipment that's now going to have to be tested was

16 manufactured or designed or installed in such a way

17 anticipating these tests.  These equipment tests are all

18 very brand new.  Frankly, they didn't exist until just the

19 last three or four years as the industry has begun

20 preparing for this new draft of EPA rules.  Industry

21 experts have started developing procedures and protocols

22 for testing these parts and pieces that have never had to

23 be tested before.  That's all fine.  That's good.  Again, I

24 credit Ms. Peters; she shows far more about the details

25 than anybody else I know.  Nonetheless, nobody in the
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1 country has had very much experience with these new testing

2 procedures and protocols.  The only folks we know of who

3 have are in California.  They have had some similar rules

4 in place for a few years.  Their experience indicates that

5 as much as half of the equipment that's in the ground now

6 will fail the first test.  We expect some of that equipment

7 will be broken as equipment vendors are trying to remove it

8 for testing.  We expect some of that equipment will fail

9 the protocol or the test procedure and will have to be

10 replaced.  So we think this feature of the rule package is

11 going to have a major impact on existing businesses that

12 needs to be thoroughly understood as you decide when and

13 how to implement these requirements.

14              Ms. Peters mentioned that our advisory

15 committee did specifically ask for one part of all of those

16 testing requirements to be written in such a way that there

17 would be some flexibility.  She talked about the probe that

18 goes down in the tank that measures the fuel level and

19 monitors for leaks.  Removing those problems we believe --

20 or I will say a lot of folks believe -- will be quite a

21 challenge and will be very expensive because many of them

22 will be broken or have to be replaced.  Some folks think

23 there is a better way to verify that the probes are

24 operating properly.  I can't stand here today and tell you

25 that I know for sure whether there is or isn't.  Again,
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1 this is all new.  All 50 states in the country are going to

2 be gaining experience with this over the next few years and

3 figuring these things out; as will EPA, as will equipment

4 vendors, as will tank owners.  So we would simply suggest

5 to you that you allow some time or some flexibility for

6 some of these requirements, particularly the probe removal

7 requirement, as you do -- as you make your decisions now,

8 so that we don't put something in place in a rule that ends

9 up being more expensive or more difficult, more challenging

10 than it needs to be.

11              I need to digress a moment and just touch on

12 the issue of state program approval because Ms. Peters that

13 in her testimony.  We are in agreement that we want

14 Missouri to maintain approval of its state USD program.

15 That approval has been in place for many, many years.  We

16 understand that all states who already have approved

17 programs will have to ask EPA again in 2018,'19; sometime

18 in that time frame, hey EPA do you now still approve our

19 program given that there is now EPA rules and here is where

20 we are in our state.  Missouri will go through that process

21 we hope.  We hope that we have opportunity to participate

22 with the Department in that application process.  Until

23 that happens though, in states all across the country, it's

24 really hard to know for sure what EPA's response will be to

25 any particular detail or particular approach being taken by
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1 a state.  There are states all across the country now

2 struggling with this, just as you have to, how do we

3 implement this in our state?  How do we make this work in

4 our state?  And states will have unique approaches.  Unlike

5 the hazardous waste program under Clean Air Program or

6 Clean Water Program, there is a lot more flexibility in the

7 USD program in achieving EPA outcomes.  So we expect 50

8 states to approach this in 50 different ways.  In the next

9 three or four five years, EPA will have to evaluate those

10 50 states and make these decisions as to how much

11 flexibility they allow in a particular state on a

12 particular issue.  Until that happens, I don't think it's

13 fair to say we really know which of these specific details

14 in your proposed rules will or will not pass muster with

15 EPA.  So we think there is time for you to adjust or

16 postpone a few of these things and give the industry and

17 the tank owners in Missouri a little more time to figure

18 these things out.

19              Item 4 relates to fiscal notes.  I will be

20 brief on this point.  We do believe, as I have mentioned,

21 that this rule package will create new costs for private

22 sector businesses in Missouri and for the public sector,

23 for your staff here at the DNR and for our staff.  We

24 believe that state law 536.200 and 205 require you as

25 commissioners to know what those costs are and to take them
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1 into account as you make your decisions.  So we would urge

2 you to require your staff to present to you an analysis of

3 those cost between now and the time that you will make your

4 final decision in mid-December.

5              No. 5 is related to three and four.  This is

6 not so much an issue related to the language of the rules,

7 but it's a very important implementation question.  I have

8 talked to you about all of these equipment testing

9 requirements.  The general expectations that much of the

10 existing equipment in the ground will fail when it is

11 tested for the first time.  I need to back up and make it

12 clear that a failed test does not mean necessarily that

13 there has been a leak to the environment.  There may have

14 been, but it doesn't necessarily mean there will have been.

15 Our question for the Department and for the Commission is

16 what will your response be if as anticipated this piece of

17 equipment or that piece of equipment fails this first test.

18 We think this is a real important issue to discuss and for

19 you as commissioners to understand before you vote on these

20 rules because if, for example, the Department will say

21 every failed test is an indication of a suspected release

22 to the environment, then the owner, by rule, the owner will

23 then be required to do things that costs more money.  Some

24 of those things will likely generate new claims for us and

25 it could conceivably have a significant financial effect on
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1 the trust fund.  So the implementation issue has not been

2 really flushed out and we think it's an important one that

3 needs to be discussed and that you all need to understand

4 before you cast your votes on these rules.

5              Finally, I would mention double-walled

6 requirement.  This is a not a surprise to anyone that the

7 rule package was proposed with this requirement in it.

8 It's something that Ms. Peters has been talking with us and

9 others about for a long, long time.  I simply want you to

10 as commissioners to understand what's happening here and

11 why it's happening.  Specifically, there are lots of these

12 tank owners out there who have equipment that's fairly old.

13 One of the reasons Missouri delayed implementing this

14 double-walled requirement as long as it has because we know

15 that it cost more money to put a double-walled system in

16 than a single-walled system.  We didn't want to provide --

17 your staff -- didn't want to provide a disincentive for an

18 owner to replace his old equipment.  We think that still is

19 a problem; specifically, as it relates to the tanks.  So we

20 are suggesting today an idea that frankly just arose in our

21 discussions recently.  We haven't even broached this

22 previously with Ms. Peters.  We would like to at least

23 consider implementing a requirement that the pipe that when

24 a new system goes in the ground or an old system is

25 replaced, the piping itself needs to be double-walled and
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1 there have to be these sumps in containment beneath the

2 dispensers, but leave the option open for the owner to buy

3 a single-walled tank.  Here is why:  There are no data

4 anywhere in the country to demonstrate that double-walled

5 tanks leak less frequently than good corrosion protected

6 single-walled tanks.  There are only two kinds of tanks

7 manufactured; either steel tanks or fiberglass tanks.

8 Frankly, a double-walled steel tank is going to be

9 unaffordable for the vast majority of people.  So by

10 requiring all new tanks to be double-walled, you are in

11 effect requiring that people stop using clad steel tanks

12 and use only fiberglass tanks in the future.  Maybe that

13 will be fine.  Maybe over the next 20 years we'll all

14 discover that fiberglass tanks are better.  Right now,

15 there is no data to demonstrate that.  In fact, there are

16 some experts who believe fiberglass are more prone to leaks

17 for at least a couple reasons.  There are lots of new fuels

18 being manufactured.  There is questions about whether those

19 new fuels will be compatible with the material used to

20 manufacture the fiberglass tank.  Some people think steel

21 is a better material choice for that reason.

22              In addition, there is a problem that we have

23 been working with the Department and others on for the last

24 two or three years where fiberglass tanks are being

25 deformed in the ground as a result of the air pollution
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1 devices that the Department requires on the vent stacks.

2 Essentially, those devices mean that as customers pump fuel

3 out of the fiberglass tank, liquid goes out the tank, the

4 device on the vent stack prevents air from entering the

5 tank in sufficient volume and a vacuum is created inside

6 the tank that's causing these fiberglass tanks to be

7 deformed.  We don't know whether that deformation exceeds

8 what was anticipated in the manufacturing process.

9 Obviously the fiberglass tank manufacturers are reticent to

10 say that it does.  But, there are some who say it can't be

11 good for those tanks to be sucked in and to have their

12 sides sucked in.

13              MR. FORESMAN:  Doesn't that apply also to

14 steel tanks?

15              MS. EIGHMEY:  They don't seem to be subject to

16 the same deformation problem.  Again, they may be but we

17 don't have any evidence.

18              MR. FORESMAN:  But steel tanks have a lining,

19 right?

20              MS. EIGHMEY:  The steel tanks that have been

21 installed in recent years do not have an interior lining;

22 they have an exterior fiberglass coating that prevents

23 corrosion.

24              MR. FORESMAN:  Okay.  But it could be subject

25 to the same stresses?
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1              MS. EIGHMEY:  Potentially could be, sure.  We

2 are hopeful over the long term that this excess stress

3 problem can be resolved through some modifications to the

4 air pollution rules.  My only point is as we stand here

5 today, there really is no data demonstrating a corrosion

6 protected single-walled tank is more prone to leak than a

7 double-walled tank made of either steel or fiberglass.  So

8 there is no data to justify the requirement.  Now, I fully

9 understand the position with EPA.  Missouri tried for a

10 number of years to persuade EPA that we didn't have to

11 impose this requirement.  We have chosen a different option

12 under the federal law, EPA Region 7 was initially receptive

13 to that and then changed their minds some years later.  You

14 have heard a lot about that over the last few years.  We

15 understand this a difficult issue and it may be, as

16 commissioners, that you determined you have to proceed with

17 the double-wall requirement.  We just simply want to go on

18 the record and make you aware that are some potential

19 problems, including the fact that it will probably result

20 in owners choosing to delay replacement and leave old

21 infrastructure in the ground longer in part because of the

22 cost.  It will also mean that for the next 20 or 30 years,

23 all the fuel being stored in newly installed tanks in

24 Missouri will be fiberglass tanks, not in steel tanks.  We

25 simply don't know at this point what the long-term impact
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1 of it may be.

2              I will end my remarks there.  I do appreciate

3 your attention.  Again, I must repeat how much we

4 appreciate the work that Ms. Peters has done and the

5 excellent product has produced with you for this

6 rule-making.  We will, as I said, submit some written

7 comments.  But all in all, it's been an excellent project

8 and process.  I would be happy to answer any other

9 questions, Ms.  Aull, if you or other commissioners have.

10              MR. FORESMAN:  Just one.  Double-walled

11 fiberglass tanks gives you the benefit to tell if the

12 internal tank is leaking because you monitor the space

13 between the two tanks.  That's my understanding; is that

14 correct?

15              MS. EIGHMEY:  There are electronic gadgets

16 that monitor that space, yes.

17              MR. FORESMAN:  So as soon as you have a leak,

18 if you have a leak, you detect it?

19              MS. EIGHMEY:  As long as the electronic

20 gadgets work and people pay attention to them, yes.

21              MR. FORESMAN:  Understand.  But with the

22 single-wall tank you don't have that.  By the time you

23 detect, it's already leaked out.

24              MS. EIGHMEY:  Not always, but generally, yes.

25              MR. FORESMAN:  Okay.  So that's the big
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1 distinction.

2              MS. EIGHMEY:  That's the theory, absolutely.

3              MS. AULL:  What is the reliability of those

4 electronic detection devices?

5              MS. EIGHMEY:  Well, Chairman Aull, it's like

6 everything else in life, my smart phone works really well

7 when it works really well and I know how to use it.  Same

8 thing is true here.  The technology is fine, but all of our

9 lives are full of more and more technology.  As I mentioned

10 to you, these are very small business owners who have a lot

11 to keep track of.  The more complex this becomes, I would

12 hypothesize, the more likelihood there is for human error.

13              MS. AULL:  So it's a user reliability.

14              MS. EIGHMEY:  It is, as well as design.  The

15 equipment vendors have a huge challenge too because the

16 companies that service and maintain this equipment, have to

17 be excellent mechanics.  They also have to be excellent

18 technicians and computer experts.  This is a very complex

19 equipment business now.  Very different.  There is a couple

20 equipment guys in the room who can speak to this much

21 better than I.  I'm sure they would tell you this is not

22 the same business it was 25 or 30 years ago.  Very

23 complicated.

24              MS. AULL:  Thank you.

25              MS. EIGHMEY:  Thank you for your attention.
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1              MR. STURGESS:  I believe we have one other

2 individual who has requested to speak on this rule, Mr.

3 Hanson.

4              MR. HANSON:  I thought that was a sign-in

5 sheet.

6              MR. STURGESS:  Okay.  That was a speaker list,

7 so we will excuse you.

8              MS. AULL:  Do we have any other -- no others

9 then.  Okay.  I think we will take a break now.  I'm sorry

10 we need to close the public hearing.

11              MR. FORESMAN:  I will make a motion to close

12 the public hearing.

13              MS. AULL:  Do we have a second, please?

14              MR. ADAMS:  Second.

15              (Hearing concluded at 11:27 a.m.)
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1            (Start time:  9:30 a.m.)

2                  P R O C E E D I N G S

3            COMMISSION CHAIR AULL:  I'm going to call the

4 meeting to order.

5            And, Madam Secretary, will you please call

6 the role.

7            MS. DOBSON:  Chairman Aull.

8            COMMISSION CHAIR AULL:  Present.

9            MS. DOBSON:  Present by phone.

10            Vice-Chairman Frakes.

11            VICE-CHAIR FRAKES:  Present.

12            MS. DOBSON:  Present by phone.

13            Commissioner Adams.

14            Commissioner Adams.

15            Absent at this time.

16            Commissioner Foresman.

17            COMMISSIONER FORESMAN:  Present.

18            MS. DOBSON:  Present by phone.

19            Commissioner Jordan.

20            COMMISSIONER JORDAN:  Present.

21            MS. DOBSON:  Present by phone.

22            COMMISSION CHAIR AULL:  Thanks.

23            I will now ask Mr. Sturgess to lead the group

24 in the Pledge of Allegiance, please.

25            MR. STURGESS:  Would you please stand.
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1            (PLEDGE OF ALLEGIANCE.)

2            COMMISSION CHAIR AULL:  Thank you all.

3            Now on to the meeting.

4            I hereby call this public meeting to order.

5 A public hearing is not typically a forum for debate of

6 the issues.  Rather, the purpose of this hearing is to

7 provide the Department of Natural Resources and the

8 public an opportunity to present testimony on the

9 proposed changes to Chapter 2 of Title 10, Division 26

10 of the Code of State Regulations.

11            At the request of the Commission the

12 Department will first present testimony on the proposed

13 amendments and new rules.  Following their testimony the

14 public will be given the opportunity to comment on the

15 proposed rulemaking.

16            A sign-up sheet is provided at the back of

17 the room for anyone in attendance at the hearing, in

18 addition to comment forms, for those who wish to make

19 any oral comments.  Please fill out a comment form if

20 you wish to be heard.  This will aid us in recognizing

21 speakers and calling them to testify.

22            Additionally, we ask anyone who approaches

23 the Commission to testify to please state their name and

24 affiliation, if any, for the record and provide a

25 business card if available to the court reporter and to
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1 the Commission secretary.

2            Written comments will also be accepted at

3 this hearing.  Please provide them to the Hazardous

4 Waste Program's Director, Steve Sturgess.

5            Following the conclusion of the hearing

6 comments may be submitted by mail to the Director of the

7 Hazardous Waste Program, Post Office Box 176,

8 Jefferson City, Missouri 65102.

9            Comments submitted by mail must be

10 post-marked on or before the end of the public comment

11 period, on November the 10th, 2016.

12            E-mail comments shall be sent to Heather

13 Peters and her e-mail address, which is Heather,

14 H-e-a-t-h-e-r, dot Peters, P-e-t-e-r-s, at DNR, dot MO,

15 dot gov, and must also be received no later than

16 November the 10th, 2016.

17            Okay.  The Chair calls Heather Peters.

18            MS. PETERS:  Thank you.

19            Hopefully today's testimony will be pretty

20 brief.  I will for the record cover a few of the things

21 we covered with the last hearing though as well.

22            Today we are discussing some changes to the

23 underground storage tank rules.  The primary reason for

24 these is to satisfy some EPA requirements.

25            Back in 2005 the Energy Policy Act went into
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1 effect, and part of that included underground storage

2 tank regulations or requirements for regulation changes.

3            EPA promulgated the Federal Rules in July of

4 2015, and they became effective in October of last year.

5            In addition we have State program approval

6 from EPA which gives Missouri the authority to run

7 Missouri's program.  That State program approval is

8 conditional, though, upon us actually implementing the

9 new Federal requirements.  And we do have a deadline

10 that we have to meet, by October 13th of 2018, to submit

11 our State program approval, and that renewal must

12 include these new updated EPA requirements.

13            So briefly I will mention that on

14 September 15th, 2016 in the Missouri Register we

15 published all of the underground storage tank rule

16 changes.

17            Twenty-three of those have already had a

18 hearing.  That was held on October 20th.  And the

19 comment period for those is now closed.

20            Today's hearing, though, what we are

21 discussing is specifically two rules.  There was a typo

22 in the September 15th, 2016 register, so there was a

23 correction, and it was reprinted for just these two

24 rules on October 3rd of 2016.

25            The content of the rules didn't change.  The
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1 typo was actually in the announcement of the date and

2 time of this hearing.  The comment period for these two

3 rules close on November 10th.

4            And the two rules that we are discussing

5 today are the two release detection rules associated

6 with field-constructed tanks and airport hydrant fuel

7 distribution systems.

8            I will briefly mention that in the

9 10 CSR 26-2.013, that was the initial proposed rule that

10 covered the new requirements for these systems.

11            Now, that rule is closed for comment at this

12 time.  It did close on October 27th.  But the reason I

13 point this out is because one of the issues in here that

14 these sites will have to comply with are the release

15 detection requirements.

16            According to that proposed rule they would

17 have to comply with the release detection requirements

18 no later than July 1st of 2020.

19            Again, this rule is closed for comments, but

20 the reason I pointed this out is that two rules that we

21 are discussing today tie specifically to this

22 requirement.

23            So the two rules that we're discussing are

24 10 CSR 26-2.046 and 2.047.  It is the release detection

25 method for tanks and the release detection for piping
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1 associated with the field-constructed tanks and the

2 airport hydrant fuel distribution systems.

3            These two rules are directly transferred from

4 the EPA rules.  We did not make any State specific

5 changes in either one of these rules.

6            The first rule covers how to monitor these

7 tanks for release detection.  Field-constructed tanks,

8 as you might imagine, are often either concrete tanks or

9 they are very large steel-erected tanks, part of which

10 can often be aboveground.

11            Because of that they don't really fall into

12 the normal tank release detection methods that we have

13 in underground storage tanks.  They are much larger and

14 they have a much wider variability based on temperature

15 and volume.

16            So because of that EPA promulgated rules that

17 allowed different leak rates for tank monitoring for

18 these tank systems.

19            They can do a monthly monitoring at one

20 gallon per hour, plus a regular routine tightness test,

21 or they can do monthly monitoring at two gallons per

22 hour, with a tightness test every two years.

23            Now, for a frame of reference, underground

24 storage tanks at convenience stores and other regular

25 underground storage tanks have to monitor at .2 gallons
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1 per hourly monthly.  So this is a pretty significant

2 difference for these tanks.

3            In addition, the sites often have very large

4 volume or large piping systems.  As you might imagine in

5 an airport hydrant system, the piping will go all of the

6 way from the underground storage tanks out to each and

7 every single one of your gates.  So that can be 40, 50,

8 60 sites and thousands and thousands of gallons of fuel

9 in the piping.

10            Again, it's not really comparable to an

11 underground storage tank that will only have a few feet

12 of piping.

13            So because of that EPA did establish

14 different leak rates for these piping, and the leak rate

15 is segmented based on the volume of line -- or volume of

16 fuel in the piping at the time of the test.

17            And so what you'll find in that rule is

18 different segments and what those leak thresholds are.

19            So what we have before us then are these two

20 rules.  As I stated earlier, we have 23 other

21 underground storage tank rules in this chapter that have

22 just recently closed for comment. This rule will close

23 for comment on November 10th.

24            Our anticipation is to bring all of these

25 rules, though, all 25, back together again to the
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1 Commission meeting on December 15th of 2016.  That would

2 be when we would be asking for the final adoption of the

3 rules, and that would cover all 25, both the original 23

4 and these two rules.

5            Before you on the slide is the schedule of

6 how those would proceed after that, with December 23rd

7 being the date we would have to get the orders of

8 rulemaking to the Joint Commission on Administrative

9 Rules, and if all would go well on that, then

10 January 25th of 2017 would be when we file with the

11 Secretary of State and we'd start moving to actually

12 promulgate these rules.

13            Like I said, I was going to keep it short and

14 sweet, so if we have any other clarifications that we

15 need, please don't hesitate to mention those now, but

16 that is all that we have at this time.

17            COMMISSION CHAIR AULL:  Thank you.

18            COMMISSION VICE-CHAIR FRAKES:  Okay.  Madam

19 Chair, a real quick question again.

20            I heard her mention (inaudible) --

21            THE COURT REPORTER:  I'm sorry.  I'm not

22 getting this.

23            MS. DOBSON:  Jamie, you're really broken up.

24            COMMISSION CHAIR AULL:  You broke up, Jamie.

25 Are you asking --
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1            COMMISSION VICE-CHAIR FRAKES:  Okay.

2            COMMISSION CHAIR AULL:  -- are we going to be

3 on --

4            COMMISSION VICE-CHAIR FRAKES:  Yeah.

5            (Inaudible.)

6            Ms. PETERS:  If the question is about the

7 schedule, all of these rules would go before the

8 Commission at the December 15th meeting for a vote from

9 the --

10            COMMISSION VICE-CHAIR FRAKES:  Right.

11            MS. PETERS:  -- Commission whether or not

12 we're going to do the final adoption of those rules.  So

13 that would be the next Commission action.  And that

14 would cover these two rules, as well as the 23 that we

15 covered on October 20th.

16            COMMISSION VICE-CHAIR FRAKES:  Okay.  Yeah,

17 that's in essence what I was asking, yes.

18            Thank you.

19            COMMISSION CHAIR AULL:  Thank you,

20 Commissioner Frakes.

21            Are there any other questions for Ms. Peters?

22            No questions.  Then are there any comments

23 from the public, Mr. Sturgess?

24            MR. STURGESS:  I have received none.

25            COMMISSION CHAIR AULL:  None?
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1            MR. STURGESS:  None.

2            COMMISSION CHAIR AULL:  Okay.

3            Excuse me?

4            MR. STURGESS:  No comments.

5            COMMISSION CHAIR AULL:  Okay.  Thank you.

6 That's what I thought you said.

7            All right.  Then do I have a motion to close

8 the hearing, please?

9            UNIDENTIFIED SPEAKER:  So moved.

10            COMMISSION CHAIR AULL:  A second.

11            MR. STURGESS:  Who made the motion?

12            COMMISSION VICE-CHAIR FRAKES:  Was it

13 Commissioner Foresman?

14            COMMISSIONER FORESMAN:  Yes.

15            COMMISSION VICE-CHAIR FRAKES:  And I'm

16 Commissioner Frakes.  I second it.

17            COMMISSION CHAIR AULL:  Okay.  Thank you.

18            Call the question.  All in favor.

19            (Unanimous aye.)

20            COMMISSION CHAIR AULL:  Any opposed?

21            (No response.)

22            COMMISSION CHAIR AULL:  So be, the meeting is

23 now concluded, and are there -- for the hearing rather.

24            Are there any other items we need to address,

25 Mr. Sturgess?
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1            MR. STURGESS:  No, there are not.

2            COMMISSION CHAIR AULL:  That being so, do I

3 have a motion to call the meeting to -- excuse me.  Do I

4 have a motion to close the meeting, please, adjourn the

5 meeting?

6            UNIDENTIFIED SPEAKER:  I'll make a motion to

7 adjourn.

8            MR. STURGESS:  Who made the motion?

9            UNIDENTIFIED SPEAKER:  I'll second.

10            COMMISSION CHAIR AULL:  Thank you.

11            All in favor.

12            (Unanimous aye.)

13            MR. STURGESS:  For the record could we know

14 who made the motion and the second?

15            COMMISSION CHAIR AULL:  Okay.

16            COMMISSION VICE-CHAIR FRAKES:  I made the

17 motion, Commissioner Frakes.

18            COMMISSIONER FORESMAN:  Foresman seconded.

19            MR. STURGESS:  All right.  Thank you.

20            MS. DOBSON:  The meeting is closed.

21            WHEREIN, the public hearing concluded at

22 9:42 a.m.

23

24

25
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1                 CERTIFICATE OF REPORTER

2

3            I, Patricia A. Stewart, CCR, a Certified

4 Court Reporter in the State of Missouri, do hereby

5 certify that the testimony taken in the foregoing

6 transcript was taken by me to the best of my ability and

7 thereafter reduced to typewriting under my direction;

8 that I am neither counsel for, related to, nor employed

9 by any of the parties to the action in which this

10 transcript was taken, and further that I am not a

11 relative or employee of any attorney or counsel employed

12 by the parties thereto, nor financially or otherwise

13 interested in the outcome of the action.

14

15

16                         __________________________

17                         Patricia A. Stewart

18                         CCR 401

19

20

21

22

23

24

25
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Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 4 

 
Rulemaking Update 

 
Information:  

  
The Hazardous Waste Management Commission to be provided an update on recent rulemaking 
activities. 
 
Recommended Action:   
 
Information Only. 
 
Presented by:  
 
Mr. Tim Eiken – Rule Coordinator, HWP 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 5 

 
Legislative Update 

 
Information:  
 
The Commission to be provided an overview of recent legislation, which may impact the 
Missouri Department of Natural Resources, the Hazardous Waste Program or the Commission. 
 
Recommended Action:   
 
Information Only 
 
Presented by:  
 
Mr. Tim Eiken – Director’s Office, HWP 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 6 

 
Tanks Financial Responsibility – Quarterly Update 

 
Issue:   
 
This is an update of the Hazardous Waste Program’s (HWP’s) progress on sites without a 
financial responsibility (FR) mechanism to cleanup releases from underground storage tanks 
(USTs) utilizing the expedited enforcement procedure.  
 
Information: 
 
 Missouri law and regulation requires tank owners and operators to maintain FR so that they 

will have funds to take corrective action and compensate third parties for bodily injury and 
property damage if they have petroleum releases from their USTs.   

 
 Recognizing the importance of this, the Hazardous Waste Management Commission approved 

the usage of an expedited enforcement procedure to address these facilities in August 2008. 
 
 At that time, of the 3,374 facilities required to have financial responsibility, 184 facilities 

lacked coverage.  A 95% compliance rate. 
 
 As of November 29, 2016, of the 2,463 facilities required to have financial responsibility, 71 

are currently without verified coverage.  This equates to a 97% compliance rate. 
 
 The expedited enforcement process is a valuable tool, allowing the Compliance and 

Enforcement Section (CES) to keep pace with the tasks and responsibilities of ensuring 
compliance with FR. 

 
 As of November 29, 2016, of those 71 sites, 24 are currently at the Attorney General’s Office 

for legal action, 14 are currently in the Enforcement Unit and 39 of those have had initial 
letters concerning their compliance.  In addition, of those 71 sites currently without coverage, 
34 currently have pending applications with the Petroleum Storage Tank Insurance Fund.   

 
Recommended Action:  

Information Only 
 
Presented by:  
 
Mike Martin, Chief, UST Compliance and Technology Unit, CES, HWP 
 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 7 

 
Infographic on Missouri’s Hazardous Waste Generator Program 

 
Issue: 
 
Infographic on how Missouri’s RCRA activities compare to other states on a national level.  
 
Information: 
 
Statistical presentation of national biennial reporting data supplemented with Missouri specific 
data gleaned from various sources to provide perspective on how Missouri’s activities compare in 
relation to other states nationally.  
 
Presented by:   
 
Mr. David Green – Budget & Planning Section, HWP 
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The data was collected and analyzed from a variety of sources including BR Report, GM forms, RCRAinfo, and state  databases.
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• 30.9% of total tons generated in Mo
• 80,374 tons shipped on manifest 
• 27.0 % of total tons generated in Mo
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INTERSTATE TONS SHIPPED AND RECEIVED

*Missouri 
175,715  tons received

**Missouri 
70,638 tons shipped out of state
(0.07 million tons)

*



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 8 

 
Legal Update 

 
Issue:   
 
Routine update to the Commission on legal issues, referrals, filings, appeals, and any pending 
Administrative Hearing Commission cases. 
 
Information: 
 
Information Only. 
 
Presented by:   
 
Ms. Brook McCarrick, Office of the Attorney General 
 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 9 

 
Public Inquiries or Issues 

 
Issue:   
 
Opportunity for participants to speak to the Commission on relevant issues or matters before 
them. 
 
Information: 
 
Information Only. 
 
Presented by:   
 
Mr. Steve Sturgess – Director, HWP 
 



Missouri Hazardous Waste Management Commission Meeting 
 

December 15, 2016 
Agenda Item # 10 

 
Other Business 

 
Issue:   
 
Update to the Commission on Program matters and other relevant issues. 
 
Information: 
 
Information Only. 
 
Presented by:   
 
Mr. Steve Sturgess – Director, HWP 
 



Missouri Hazardous Waste Management Commission Meeting 
 

October 20, 2016 
Agenda Item # 11 

 
Future Meetings 

 
Information:   
 
Meeting Dates: 
 
Date Time Location 
Thursday, February 16, 2017 9:45 A.M. Bennett Spring / Roaring River Room 

1730 East Elm 
Jefferson City, Missouri 65101 

Thursday, April 20, 2017 9:15 A.M. Nightingale Creek Conference Room 
Lewis & Clark State Office Building 
1101 Riverside Drive 
Jefferson City, Missouri 65101 

Thursday, June 15, 2017 9:45 A.M. Bennett Spring / Roaring River Room 
1730 East Elm 
Jefferson City, Missouri 65101 

Thursday, August 17, 2017 9:45 A.M. Bennett Spring / Roaring River Room 
1730 East Elm 
Jefferson City, Missouri 65101 

Thursday, October 19, 2017 9:45 A.M. Bennett Spring / Roaring River Room 
1730 East Elm 
Jefferson City, Missouri 65101 

Thursday, December 21, 2017 9:45 A.M. Bennett Spring / Roaring River Room 
1730 East Elm 
Jefferson City, Missouri 65101 

Thursday, February 15, 2018 9:45 A.M. Bennett Spring / Roaring River Room 
1730 East Elm 
Jefferson City, Missouri 65101 

 
Recommended Action: 
 
Information Only. 
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