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PUBLIC DRINKING WATER ESCALATION POLICY

General

The basis for the attached escalation policy is the Environmental Protection Agency's (EPA) definition of "significant non-compliance" (SNC) for each of the drinking water rules and contaminants listed.  The intent is to prevent violations from reaching the SNC level, if at all possible, and to have a viable enforcement action and schedule of compliance in place for each violator that does become a significant non-complier.  The policy specifies escalating response actions by the DEQ Public Drinking Water Branch and the FSD regional offices, dependent upon the number and severity of violations, the ultimate goal of which is to return to compliance in a timely manner.

Staff may vary from these procedures, on a case-by-case basis.  If specific circumstances warrant an alternative course of action, PDWB and RO staff should discuss and concur on an appropriate response.

The "short term acceptable risk to health levels" referenced in the Escalation Policy are available from EPA's Drinking Water Standards and Health Advisories tables.  The most recent version of that document can be accessed via EPA's website at: http://www.epa.gov/waterscience/criteria/drinking/dwstandards.pdf.   Generally, the ten-day health advisory for a 10-kg child will be used as the short-term acceptable risk to health level.

Staff should observe the overall guidance provided by the Operations Manual and the Compliance Manual.  If staff encounter conflicting procedures in those manuals or this policy, they should raise the issue to program and division management so the differences can be resolved.  The Public Drinking Water Branch intends to add response actions for additional chemicals or contaminants, such as chlorites, chlorine dioxide, acute turbidity levels, and minimum and maximum chlorine levels, as those procedures are developed.
TABLE  1a.   Chemical/Radiological Maximum Contaminant Level (MCL) Violations (except Nitrate and DBPs *)

	VIOLATIONS

(running annual average **)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	One sample with results above the MCL
	(not a violation)
	· Notify PWS & RO of analytical results

· Send confirmation sample container to RO or PWS  (RO discretion)
	· Contact PWS to discuss and to provide TA

· Collect or assist PWS with collection of confirmation sample

	MCL violation, except those that exceed the short term acceptable risk to health level (if one exists) ****
	       Tier 2


	· Send NON & PN forms to PWS

· Track PN compliance

· Increase sampling frequency to quarterly, if not already

· If PWS applies for V/E, initiate review & issue V/E if appropriate

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide letter or report to PWS recommending corrective action; include LOW

· For violations that can be quickly corrected, negotiate a BCA;  recommend the PWS apply for a variance or exemption for those requiring more complex, longer-term solutions

· Track compliance with schedule (BCA or V/E)

· If BCA or V/E is violated, submit EAR to PDWB ***

	MCL violation that exceeds the short term acceptable risk to health level ****


	       Tier 1

(SNC)
	· Immediately notify PWS & RO of analytical results

· Issue media notice if PWS fails to adequately notify customers

· Issue EAO if necessary to secure immediate corrective action by the PWS

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Contact PWS to arrange collection or assist PWS with collection of confirmation samples

· Immediately request that PWS notify customers and, if appropriate, recommend that the public not drink the water

· Provide TA to mitigate the risk

· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· If deemed appropriate, recommend that PDWB issue an EAO

· Provide written report, with BCA, to PWS 

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB ***


   *    
MCL violations for nitrate and DBPs are addressed in separate tables.

  **   
If any sample result will cause the running annual average to exceed the MCL at any sampling point, the PWS is out of compliance with the MCL

         
immediately (for example, if one quarterly sample at a sampling point exceeds 4 times the MCL, the PWS is immediately out of compliance).

 ***
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

****
See "Ten-Day Health Advisories" in Drinking Water Standards & Health Advisories  (www.epa.gov/waterscience/criteria/drinking/dwstandards.pdf)
TABLE  1b.   Chemical/Radiological Monitoring/Reporting (M/R) Violations

	VIOLATIONS


	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	M/R Violations for any regulated chemical or radiological contami-nant in any single compliance period or in non-consecutive compliance periods
	Tier 2
	· Send NON & PN forms to PWS

· Track PN compliance
	· Contact PWS by phone or site visit 

· If site visit is made, collect sample 

· Provide TA

· Document in writing via memo to file or letter to PWS

· Issue LOW to encourage timely compliance and to document notification of the violation



	M/R Violations for any regulated chemical or radiological contaminant in 2 or more consecutive compliance periods
	Tier 1

(SNC)
	· Send NOV & PN forms to PWS

· Track PN compliance

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report, with BCA, to PWS 

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB *




· Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

TABLE  2.   Disinfection Byproducts (DBP) Violations *

	VIOLATIONS

(running annual average **)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	MCL, TT, or Major M/R violation for individual DBP contaminants in any 12 consecutive months


	       Tier 2


	· Send NON/PN to PWS 

· Track PN compliance

· If PWS applies for V/E, initiate review & issue V/E if appropriate


	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide and document TA

· Provide letter or report to PWS recommending corrective action; include V/E application, if appropriate, and assist with V/E process

· Issue LOW to encourage timely compliance and document notification of the violation



	Combination of 2 or more MCL, TT,  or Major M/R violations in any 12 consecutive months; or

Combination of 3 or more MCL, TT, Major M/R, or Minor M/R violations in any 12 consecutive months
	       Tier 1

(SNC)
	· Send NOV/PN to PWS 

· Track PN compliance

· If PWS applies for V/E, initiate review & issue V/E if appropriate

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report, with BCA or V/E application, to PWS and assist with V/E process

· If PWS signs BCA or is granted a variance or exemption, track compliance; if not or if PWS fails to comply with terms of the compliance schedule, submit EAR to PDWB ***

	For systems providing CT: failure to maintain required log  treatment and restore  treatment within 4 hours. 

(GW & SW)
	
	· Issues NOV

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and provide technical assistance

· If necessary issue NOV


  *
This table applies to disinfection byproduct requirements only; a table for minimum/maximum disinfectant levels and other disinfection requirements is to


be developed later.

 **
If any sample result will cause the running annual average to exceed the MCL at any sampling point, the PWS is out of compliance with the MCL


immediately (for example, if one quarterly sample at a sampling point exceeds 4 times the MCL, the PWS is immediately out of compliance).

***
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months  
TABLE  3.   Lead and Copper Violations 

	VIOLATIONS


	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	The following viola-tions are Tier 2 if not willfully committed: 

· failure to install optimal corrosion control treatment

· failure to install source water treatment 

· failure to complete public education  (or copper action level exceeded) 
	       Tier 2


	· Send NON/PN to PWS 

· Track PN compliance


	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Based on investigation, inform PDWB whether or not the violation was willfully committed; if so, address as a Tier 1 violation

· Provide letter or report to PWS recommending corrective action

· Issue LOW if deemed appropriate



	The following viola-tions are Tier 1 if willfully committed:

· failure to do initial tap M/R

· failure to install optimal corrosion control treatment

· failure to install source water treatment 

· failure to complete public education  (or copper action level exceeded)
	       Tier 1

(SNC)
	· Send NOV/PN to PWS

· Track PN compliance

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report, with BCA, to PWS 

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB *


· Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

TABLE  4.   Nitrate Maximum Contaminant Level (MCL) Violations

	VIOLATIONS


	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	One sample with results above the MCL
	(not a violation)
	· Notify PWS & RO of analytical results

· Send confirmation sample container to RO
	· Contact PWS to arrange confirmation sampling and to provide TA

· Collect confirmation sample

	1 or more MCL violation

(average of original & confirmation samples exceeds 10 mg/l)
	       Tier 1

(SNC)
	· Immediately notify PWS & RO of analytical results

· Send NOV & PN forms to PWS

· Issue media notice if PWS fails to adequately notify customers

· Track PN compliance

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Immediately request that PWS notify customers, recommending that pregnant women and infants not drink the water

· Provide TA

· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report, with BCA, to PWS;  the BCA should include interim actions to protect the public until a new or alternative approved water source can be provided

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB *


*
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

TABLE  5.   Turbidity: Maximum Level & Major M/R *
	VIOLATIONS

(running annual average)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	1 - 2 TT violations in any 12 consecutive months
	Tier 3
	· Send NON & PN forms to PWS

· Track PN compliance
	· Contact by phone or site visit to PWS

· Provide TA to PWS

· Document in writing via letter or record to file



	3 TT violations in any 12 consecutive months; or

5 combined major M/R and/or TT violations in any 12 consecutive months


	       Tier 2


	· Send NON & PN forms to PWS

· Track PN compliance


	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report to PWS requiring a corrective action plan and including a LOW

· Track compliance with report/LOW recommendations



	4 or more TT violations in any 12 consecutive months; or

6 or more combined major M/R and/or TT violations in any 12 consecutive months


	       Tier 1

(SNC)
	· Send NOV & PN forms to PWS

· Track PN compliance

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report, with BCA, to PWS 

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB *


 *
This table applies to maximum turbidity level (finished water) and major M/R requirements only; a table for other Surface Water Treatment Rule

requirements is to be developed later.

**
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

TABLE  6a. –  Microbiological Maximum Contaminant Level (MCL) Violations

	VIOLATIONS

(in any 12 consecutive months)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	One total coliform positive sample
	(not a violation)
	· Notify PWS of analytical results
	· Contact PWS to require repeat sampling and to provide TA

· If fecal positive, collect field repeat samples

· If not an MCL, call PWS with results and require 5 * routine samples the next month

· Complete 2.42 Form & send to PDWB

	1 total coliform MCL violation
	       Tier 3
	· Send NON/PN to PWS 

· Track PN compliance
	· Call PWS with results, require 5 * routine samples the next month, advise to chlorinate/flush system **, and provide TA

· If fecal +, collect field repeat samples and require/issue boil order ***

· Complete 2.42 Form & send to PDWB

	2 total coliform MCL violations, or 

1 fecal coliform MCL violation
	     Tier 2 - B
	· Send NON/PN to PWS

· Track PN compliance
	· Call PWS with results, require 5 * routine samples the next month, require to chlorinate/flush system **, and provide TA

· If fecal +, collect field repeat samples and require/issue boil order ***

· Complete 2.42 Form & send to PDWB

	3 total coliform MCL violations, or 

1 total coliform MCL and 1 fecal coliform MCL violations
	     Tier 2 – A


	· Send NON/PN to PWS

· Track PN compliance


	· Call PWS with results, require 5 * routine samples the next month, require to chlorinate/flush system **, and provide TA

· If fecal +, collect field repeat samples and require/issue boil order ***

· Investigate violation;  provide report with recommended corrective actions and LOW to PWS

· Track compliance with report/LOW recommendations

· Complete 2.42 Form & send to PDWB

	4 or more total coliform MCL violations, or 

2 or more fecal coliform MCL violations, or 

1or more fecal coliform MCL and 2 or more total coliform MCL violations
	        Tier 1

(SNC)
	· Send NOV/PN to PWS

· Track PN compliance

· Receive EAR, determine appropriate enforcement action, and track compliance
	· Call PWS with results, require 5 * routine samples the next month, require to chlorinate/flush system **, and provide TA

· If fecal +, collect field repeat samples and require/issue boil order ***

· Require permanent disinfection or new/alternate approved source

· Send letter with BCA to PWS

· If PWS signs BCA, track compliance with terms; if PWS refuses to sign or if BCA terms are violated, submit EAR to PDWB ****

	GW system

E. coli positive triggered source water sample on GW system not providing 4-log treatment
	Tier 1

Acute MCL

(TCR)
	· PDWB tracks response progress, provides monthly report to RO’s on upcoming due dates.
	· Sends PN & Boil Notice info to system

· Provide report detailing violations, explaining requirement for corrective actions, including a NOV to the PWS

· RO enters information into SDWIS


 *  
Applies to PWSs serving population of 4900 or less;  see regulations (10 CSR 60-4.020) for PWSs serving more than 4900

  ** 
Applies to PWSs not continuously chlorinating 

 ***
For acute violations, the RO issues NOVs and Boil Water Orders per the Operations Manual; one fecal coliform MCL equates to two MCL violations.

**** 
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

	
	
	


TABLE  6b.  Microbiological - Major Repeat Monitoring (MRM) Violations

	VIOLATIONS

(in any 12 consecutive months)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	1 MRM violation
	       Tier 3
	· Send NON/PN to PWS

· Track PN compliance
	· Contact PWS by phone or conduct site visit, determine reason for violation

· Send letter/report to PWS documenting findings and explaining regulatory requirements

	2 MRM violations
	     Tier 2 - B
	· Send NON/PN to PWS

· Track PN compliance
	· Contact PWS by phone or conduct site visit, determine reason for violation

· Send letter/report to PWS documenting findings, explaining regulatory requirements, and requesting a written response

	3 MRM violations
	     Tier 2 – A


	· Send NON/PN to PWS

· Track PN compliance


	· Conduct site visit, collect repeat samples, determine reason for violation

· Provide report detailing violations, explaining regulatory requirements, and including a LOW to the PWS

· Track compliance with report/LOW recommendations

	4 or more MRM violations
	        Tier 1

(SNC)
	· Send NOV/PN to PWS

· Track PN compliance

· Receive EAR, determine appropriate enforcement action, track compliance 


	· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Send letter/report with BCA to PWS

· If PWS signs BCA, track compliance with terms; if PWS refuses to sign or if BCA terms are violated, submit EAR to PDWB *

	Failure to conduct required source water monitoring (triggered, additional, or assessment) (GWR)
	
	· Issues NOV

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· RO submits EAR

	
	
	· 
	· 


*
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

TABLE 6c.   Microbiological Major Routine Monitoring/Reporting (M/R) Violations
	VIOLATIONS

(in any 12 consecutive months)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	1 or 2 Major M/R Violations
	Tier 3
	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance
	· Confirm violation on monthly violation list



	3 Major M/R Violations
	Tier 2 - B
	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance

· Issue certified LOW to warn PWS of inclusion on statewide news release *
	· Confirm violations on monthly violation list

· Call PWS to determine cause of violation and provide TA; document in a phone record or memo to file

· Conduct Environmental Assistance Visit if the PWS has changed owners or operators; restart escalation process

	4 Major M/R Violations
	Tier 2 - A


	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance

· Include on statewide news release *
	· Confirm violations on monthly violation list

· Conduct site visit, collect samples, determine reason for violation

· Provide report detailing violations, explaining regulatory requirements, and including a LOW to the PWS

· Track compliance with report/LOW recommendations

	5 Major M/R Violations
	Tier 1


	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance

· Include on statewide news release*

· If RO submits an EAR, determine appropriate enforcement action with 30 days; track compliance
	· Confirm violations on monthly violation list

· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report to the PWS detailing violations and explaining regulatory requirements; include a NOV and BCA

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB **

	Any Major M/R Violation after a BCA 
	Tier 1

(SNC occurs at 6 major M/R violations)
	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance

· Include PWS on statewide news release*

· Receive EAR, implement appropriate enforcement action, track compliance
	· Confirm violations on monthly violation list

· Initiate EAR to PDWB **  if not already referred or if PWS fails to comply with terms of the BCA

	(GWR) System not providing 4-lot treatment, failure to notify consecutive systems, either wholesale or purchase, when positive sample results found (both TC+ in Distribution or E. Coli + in source)   
	
	· Issues NOV
	· Investigate violation and provide technical assistance

· 

	
	
	· 
	· 


 *
PDWB confirms violations with RO prior to including on statewide news release; PDWB may include PWSs on the news release earlier than shown,

 
depending on compliance history;  news releases for recalcitrant monitoring violators are generally issued quarterly.

**
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months

	
	
	


TABLE  6d.   Microbiological - Combination Maximum Contaminant Level (MCL), Major Repeat

Monitoring (MRM), and Major Routine Monitoring/Reporting (M/R) Violations  *

	VIOLATIONS

(in any 12 consecutive months)
	VIOLATION

LEVEL
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	1 or 2 MRM, major M/R, or MCL violations (any combination) 
	Tier 3
	· See Tables 6a, 6b, and 6c;  apply response action for particular violation type
	· See Tables 6a, 6b, and 6c;  apply response action for particular violation type

	3 combined MRM, major M/R, and/or MCL Violations
	Tier 2 - B
	· See Tables 6a, 6b, and 6c;  apply response action for particular violation type
	· See Tables 6a, 6b, and 6c;  apply response action for particular violation type



	4 combined MRM, major M/R, and/or MCL Violations
	Tier 2 - A


	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance

· Include PWS on statewide news release
	· Confirm violations on monthly violation list

· Conduct site visit, collect samples, determine reason for violation

· Provide report detailing violations, explaining regulatory requirements, and including a LOW to the PWS

· Track compliance with report/LOW recommendations

	5 combined MRM, major M/R, and/or MCL Violations
	Tier 1


	· Confirm violations with RO, send NON/PN to PWS, and track PN compliance

· Include PWS on statewide news release

· If RO submits an EAR, implement appropriate enforcement action;  track compliance
	· Confirm violations on monthly violation list

· Investigate violation and, if no inspection within last 3 years, conduct an inspection

· Provide written report, with NOV and BCA, to PWS 

· If PWS signs BCA, track compliance; if not or if PWS fails to comply with terms of the BCA, submit EAR to PDWB **

	6 combined MRM, major M/R, and/or MCL Violations;  or any MRM, major M/R, or MCL violation after a BCA
	Tier 1

(SNC occurs at 6 combination violations)
	· Confirm violations with RO, send NOV/PN to PWS, and track PN compliance

· Include PWS on statewide news release

· Receive EAR, implement appropriate enforcement action, track compliance
	· Confirm violations on monthly violation list

· Initiate EAR to PDWB **  if not already referred or if PWS fails to comply with terms of the BCA


 *
If violations are MCL only, use Table 6a;  if MRM only, use Table 6b; if major M/R only, use Table 6c

**
Prior to submitting the EAR, conduct an inspection and issue a NOV documenting all violations, if that has not been done within the last 6 months
TABLE  7.   Significant Deficiencies
	Significant Deficiency,

Situation or Violation
	Violation

Level
	RESPONSE ACTION

PUBLIC DRINKING WATER BRANCH
	RESPONSE ACTION

REGIONAL OFFICE

	
	
	· 
	· 

	Significant Deficiency identified (GW & SW)
	 
	·  PDWB tracks compliance

· Issues Notices of Non-Compliance or NOV as required

· Provides monthly report to RO’s on upcoming due dates
	· Sends PWS notification by inspection report or separate letter

· Enters S.D. info into SDWIS

· Enters “notification date” into SDWIS

· Enters corrective action completion date into SDWIS as PWS completes each corrective action   

	Failure to complete required corrective action or Failure to comply with a state-approved corrective action plan and schedule  (GW & SW)
	
	· Issues NOV

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· Investigate violation and take enforcement action if necessary

· RO submits EAR

	
	
	· 
	· 

	Failure to conduct required source water monitoring (triggered, additional, or assessment) (GW)
	
	· Issues NOV

· If RO submits an EAR, implement appropriate enforcement action and track compliance
	· RO submits EAR

	
	
	· 
	· 

	
	
	· 
	· 
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	____________________________________________________________________________________________________________________________
	
	
	

	BCA
Bilateral Compliance Agreement 

CC&P
Conference, Conciliation & Persuasion

DBP
Disinfection Byproducts

EAO
Emergency Abatement Order

EAR
Enforcement Action Request
	LOW
Letter of Warning
MCL
Maximum Contaminant Level

M/R
Monitoring/Reporting Violation

MRM
Major Repeat Monitoring Violation

NON
Notice of Noncompliance
	NOV
Notice of Violation

PDWB
Public Drinking Water Branch

PN
Public Notification

PWS 
Public Water System

RO
Regional Office
	SD    Significant Deficiency
SNC
Significant Non-Compliance

TA
Technical Assistance

TT
Treatment Technique

V/E    Variance or Exemption
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