
Comment Letter on Hinkson Creek TMDL from Lathrop  & Gage
Shoemaker, Charlene R. to: R7TMDL 12/01/2010 03:59 PM
Cc: "Farley, Judie", "Davenport, Aimee", "Shorr, David"

History: This message has been replied to.

Ms. White,
 
This email follows up on our conversation today.  As you know I called to confirm receipt of our email 
dated today December 1, 2010 regarding Comment Letter on Hinkson Creek TMDL.  This letter and 
several attachments were emailed to you around 2:33 p.m. today.  The document was sent to you in 
several emails since the document was so large.   As of our conversation at 3:48 p.m. you had not 
received the emails and said you would check with your IT people to see if it is pending.  You indicated 
that sometimes large emails get held over until after business hours and then processed.  You indicated 
to me that since I called to verify receipt that would you accept it filed as of today.  I indicated to you that 
we will also be sending a hard copy via Federal Express for receipt tomorrow (December 2, 2010) and 
you told me that was acceptable.  Please confirm receipt of this email and thank you so much for your 
consideration and cooperation.  
 
If you have any questions regarding this, please feel free to contact me at 573-761-5002 or Judie Farley 
at 573-761-5003.      
 

Charlene Shoemaker 
Legal Administrative Assistant 
Lathrop & Gage LLP 
314 E. High 
Jefferson City, MO  65109 
(phone) 573-761-5002 

Any U.S. federal tax advice contained in this communication (including any 
attachments or enclosures) was not intended or written by the author to be used, 
and cannot be used, for the purpose of (1) avoiding penalties that may be imposed 
on a taxpayer or (2) promoting, marketing, or recommending to another party any 
transaction or other matter addressed herein.

 

This e-mail (including any attachments) may contain material that (1) is confidential and for the 
sole use of the intended recipient, and (2) may be protected by the attorney-client privilege, 
attorney work product doctrine or other legal rules. Any review, reliance or distribution by 
others or forwarding without express permission is strictly prohibited. If you are not the intended 
recipient, please contact the sender and delete all copies.





































































































































































































































process are not typically applied to construction stormwater runoff controls. Issues with this 
approach in the context of meeting the overall goal ofremoval from the impaired stream list 
are further described below. 

Page 11, section 2.6, the stated intent of the TMDL is to restore the stream's natural peak and 
base flow dynamics, and that the TMDL will restore habitat and reduce the release of toxic 
pollutants into Hinkson Creek. The relationship between urbanized areas and impervious 
area, and stream health is well established; however, the reasons and mechanisms related to 
water quality are not entirely understood. Accordingly, we have concerns that the statements 
in this section may not be accurate. For example, some stressors and pollutants listed in 
tables 6 and 7 represent materials used or disposed into the environment ilTegardless of 
rainfall volume reduction, and will eventually enter waters of the state. One such example 
includes chloride, which is an environmental pollutant in runoff as well as in groundwater 
(via, infiltration). Chloride is better addrcssed by other source reduction best management 
practices unrelated to reducing runoff volume. Granted, volume reducing solutions may 
provide a detention effect that reduces the concentrated of chloride that discharges into the 
stream. However, employing volume reduction BMPs may be not be the most effective or 
least costly way to addressing pollutants like chloride. Additionally, post-construction 
volume reduction does not address all nonpoint source pollution issues, including control of 
erosion and sediment from land disturbance sites, which also significantly contribute to 
sedimentation and stream impairment. The TMDL discusses the impacts of sediment and 
sedimentation related to urbanization and runoff; however, sediment as a pollutant ii'om 
constmction sites was not evaluated, and this is concerning. With so many unknowns related 
to whether post-construction mnoff alone is the problem, it seems a tremendous bnrden has 

, been placed on the MS4s to reducc runoff from already developed areas without knowing 
with certainty the problem. 

Page 23, Figure 5 and 6 show considerable variation in flow. Developing a resultant TMDL 
with'legal implications for specific flow reductions to the tenth of a percent based on this data 
appears statistically unsupportable given the apparent variability of data. 

Page 26, Figure 8 seems to indicate that the flow duration curve for Hinkson creek is in the 
range of the reference streams, As the TMDL document references, streams impaired by 
modifying the flow regime of urban mnoff exhibit long periods of smaller baseflows, with' 
short periods of larger peak flows. However, the flow duration curve suggests that Hickson 
Creek's baseflow is typical of the reference streams. Thus, while Figure 4 indicates that 
baseflow has decreased, it doesn't appear that baseflow levels are unacceptable. This again 
seems to indicate that hydrologic changes resulting ii'om post-construction urban runoff are 
not the only cause of the impailment. 

Page 27, the basis for selecting volume reduction goals (Figw'e 9 and Table 12) at the Q 0.3% 
flow occurrence is unclear, and MDNR should explain why Q 0.3% will return the stream to 
attainment. (Methods for assessing and developing ecological stream flows are available.) 
The TMDL states, "This (Q 0.3%) value approximates the one yearretum flow, based on the 
rank ofthe flow rate above which the probability of occurrence is ~ 1/365." It isn't clear' what 
MDNR intends by this statement: specifically, does Q 0.3% cOITelate to the I-year 24-hour 



storm? IfMDNR intends to apply the TMDL to BMP design using a I-year 24-hour design 
stonn (P=2.5"), then this is concerning. 

• As the TMDL indicates on Page 33, precipitation events less than 1.5" are responsible 
for about 75 percent of runoff pollutant discharges and are key cvents when addressing 
mass pollutant discharges into urban streams. If a I-year 24-hour design stonn 
(P=2.5") rainfall is used to size BMPs, then roughly half of the BMP volume will have 
minimal impact on pollutant loads carried by stonnwater runoff. On the other hand, 
this would double BMP size (and construction costs). For many typical urban 
redevelopment sites, this will increase the development costs by $40,000-
$IOO,OOO/acre. 

• Because application of volume reduction BMPs is best applied at the micro-scale (not 
regional scale), the use of distributing infiltrating BMPs of this size (P=2.5") in an 
urban setting will be a limiting factor due to space constraints. The use of larger, more 
economical regional infiltration BMP approaches is not desirable (maintainable or 
effective) in our experience. 

• Redevelopment of sites and the accompanying controls that are put in place to limit 
stormwater load are an important component to long-term improvement of water 
quality in urban areas. If the rate of control implementation is slowed bccause of lack 
of redevelopment projects, then attaimnent may not be observed for a very long time 
(and/or the MS4 forced to spend valuable public dollars to subsidize redevelopment). 

Because of the tremendous burden designing for Q 0.3% (and the I-year 24-hour stann) could 
placc on the MS4 and developmcnt community, it is critically important that MDNR hnve a 
vision for how the TMDL will be implemented through BMP design. MSD supports a 
reasonable. balanced, scientifically defensible, iterative approach to setting goal and 
implementing actions to achieve results (emphasis added). As proposed, this TMDL 
implementation could lcad to several unintended consequences, including technical and cost 
impracticability that ultimately drives development further from the urban core (generating 
other enviromnental and pollution problems). Additionally, a reality of this rule is that 
permittees must either raise revenues or cut services in other areas to cover the costs of 
canying out these stormwater rules (as part of their small MS4 pennit). 

Conclusion -

This 303d listing and TMDL is concerning as it would appear to apply to many areas across 
the State that have over 10% impervious areas, shopping center parking lots, and other 
situations common with urbanized areas. It is not appropriate to evaluate and declare all 
urban streams as impaired based on impervious area alone, nor feasible to assess or even 
address all such streams Statewide through the TMD L process. 

Another concern MSD has about the TMDL process relates to the broader perspective of 
storm water quality strategies. Ifwatersheds with over 10% impervious area begin to degrade 
stream water quality, then waiting until the stream is ineluded in the 303d list and then 
retrofitting controls provides a disincentive to development through the better site design 
practices like large conservation efforts that provide enhanced stann water management 
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