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February 2, 2015

Mr. John Hoke

Missouri Department of Natural Resources

Water Protection Program

P.O. Box 176

Jefferson City, MO  65102-0176

Re: Comments on the draft Missouri Aquatic Habitat Use Attainability Analyses: Stream Survey and 

Assessment Protocol

Dear Mr. Hoke, 

The City of Springfield (City) appreciates this opportunity to provide comments on draft Missouri Aquatic 

Habitat Use Attainability Analyses: Stream Survey and Assessment Protocol (UAA protocol). As you are 

aware, we have submitted extensive information regarding our local stormwater conveyances and 

streams to outline appropriate water quality protections consistent with Missouri water quality standards 

regulations.  We understand that Department of Natural Resources (Department) staff has not yet fully

reviewed this information in light of Missouri regulations to determine applicability of beneficial use 

presumptions and pathways through use assignment.  Therefore, the City cannot make fully informed

comments on the UAA protocol and looks forward to continued work with the Department to improve the 

protocol and make appropriate decisions for local waters. In light of the above, we may have additional

comments that are not now appropriate until reviews have been completed, however, we offer the 

following comments regarding the draft UAA protocol:

UAA complexity and data requirements should be tailored to specific waterbodies and 

beneficial use decisions.

The City strongly agrees with the Department that “no two circumstances, or streams, may be 

identical” and that “the intent is to establish a set of guidelines, rather than a prescriptive, one-

size-fits-all approach.”  However, the draft protocol specifically requires prescriptive data 

collection requirements (e.g., macroinvertebrate data collection and fish surveys) for any and all

UAAs. The City questions the necessity of applying the same set of rigorous protocols to all 

circumstances.  Not all situations call for a Quality Assurance Project Plan, or a biological survey 

of fish and macroinvertebrates (including mussels), or a thorough biological assessment, or 

characterizing channel characteristics at 11 transect sites.

There are many cases where a less intensive, more practical analysis may be warranted. By 

creating a protocol that requires a one size fits all extensive level of analysis for every case, 

regardless of circumstance, the procedures place a significant, and unnecessary, financial burden 

on communities that are already struggling to fund their water quality needs. The UAA document 

should include simplified procedures where appropriate.  
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The City met with the Department on several occasions over the last year and responded to the 

Department’s request to provide specific examples of stream segments that the City felt 

warranted a less intensive procedure. Despite numerous commitments from the Department, we 

have yet to receive a formal response to our specific examples. We will continue to work with the 

Department to draft procedures that are truly adaptable for Missouri’s streams.  The City 

recommends and requests that the portion of the UAA protocol that prescriptively requires 

minimum data collection, which appears to be extensive , be modified to provide greater flexibility 

for more simple beneficial uses decisions.  

Waterbody exemptions need to be addressed.

Missouri water quality standards at 10 CSR 20-7.031(2)(D)3 provide exceptions to presumptive 

beneficial uses. The City requests that the Department include language in the UAA protocol

clarifying that the UAA factors at 40 CFR 131.10(g) do not apply to the categories of structures 

set forth in 10 CSR 20-7.031(2)(D)3.

A simplified process is needed for demonstrating ephemeral aquatic habitats 

The draft UAA protocols should provide a streamlined procedure for assignment of the ephemeral 

aquatic habitat (EAH) subcategory, which should be fundamentally different from UAAs for other 

subcategories (e.g., limited and modified aquatic habitats).  The EAH subcategory refers to 

hydrologic conditions and not stream modifications. This distinction is important because both a 

pristine reference stream and a highly modified stream can be ephemeral. Therefore, we 

question the value of collecting biological and habitat data.

In addition, ephemeral conditions preclude using the biological monitoring protocols referenced in 

the UAA protocols, which require flowing water and sampling from three aquatic habitat types.  

Although the UAA protocols partially address this situation on page 8 (i.e., “. . . or be able to 

demonstrate that the ephemeral nature of the stream precludes assessment . . .”), additional 

clarity is needed. Given the fundamental differences from other subcategories (i.e., modified and 

limited aquatic habitat), the City requests the Department develop a simplified procedure explicitly 

for ephemeral waters, which should not include biological or habitat data collection.

Additional flexibilities are needed for modified and limited aquatic habitats.

The City recommends that the UAA procedures take into account the wide range of 

circumstances that may warrant application of the modified and limited aquatic habitat

subcategories.  As drafted, the UAA protocols are overly burdensome and unnecessary in some 

circumstances.  An obvious example is the case of concrete-lined stream. The fact that a 

concrete-lined stream has been modified is readily apparent without a “structured, comprehensive 

and scientifically-defensible biological assessment.”  

Additional flexibilities and a simplified process are needed for circumstances where the draft 

protocols make little sense.  For example, Missouri’s biological monitoring protocols require 

sampling within the three predominant habitats (e.g., flowing water over course substrate, non-

flowing water over depositional substrate, and rootmat substrate).  However, all three habitats 

may not exist in highly modified streams.  Absence of habitat type should be used as a simple 

method to modify a use.
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It is unclear how to define the highest attainable use.

The UAA protocols are intended to identify the highest attainable aquatic habitat designated use, 

but provide little to no guidance for doing so. The Department should clearly specify the relevant 

criteria or method it will use to determine the appropriate subcategory of aquatic habitat.

The purpose of requiring mussel surveys is unclear.

The City questions the purpose of requiring mussel surveys in the UAA protocols.  The 

Department has characterized the presence of mussels as being ubiquitous throughout Missouri.  

As such, it is conceivable that mussels could be found in highly modified streams with limited 

aquatic life.  The City requests the Department remove the requirements for mussel surveys as it

places an unwarranted financial burden on communities.

It is unclear how to apply the narrative criteria.

Page 16 of the UAA protocols specify that macroinvertebrate and fish communities in streams 

lacking numeric criteria should be interpreted utilizing narrative criteria based on the biological 

condition gradient (i.e., Figure 1 on page 17).  However, it is unclear which levels in Figure 1 

apply to which aquatic habitat use designations.  Although the figure includes a dotted line below 

which modified or limited aquatic life uses apply, it is unclear how to differentiate criteria between 

the two levels. It is also unclear what criteria apply to ephemeral or headwater streams.

Factor 6 UAA demonstration items should be revised. 

The City questions the list of demonstration items for conducting a Factor 6 UAA found on page 

10.  It is unclear why there must be a differentiation between privately vs. publicly owned and 

point vs. nonpoint source.  It is also unclear how to interpret what “far-reaching and serious 

impacts” means and are concerned this could phrase could be misinterpreted as requiring a level 

of demonstration that goes beyond what is required in other well-defined protocols for addressing 

economic and social impacts.  Simply referencing other well-defined protocols is sufficient.  

These references should also include the USEPA affordability memorandum (November 24, 

2014) and  municipal financial capabilities reports by the US Conference of Mayors, American 

Water Works Association, and Water Environment Federation (2013), and National Association of 

Clean Water Agencies (May 2013).  Therefore, we recommend removing parts a through c under 

Factor 6 on Page 10 and adding the most recent affordability guidance documents.  

To summarize, the City is concerned that the UAA protocols do not provide the necessary flexibilities to 

address Missouri’s wide range of waterbodies and potential beneficial use decisions, while requiring 

extensive analysis in every case, regardless of circumstance.  Without additional flexibilities, the 

procedures will be unnecessarily burdensome and inapplicable in some circumstances while placing a

significant and unnecessary financial burden on communities already struggling to fund their water quality 

needs. The City recommends refining the procedures to explicitly address the various categories of 

aquatic life use designations.  We look forward to working with the Department on addressing these 

issues.  If you have questions or comments, please do not hesitate to contact Steve Meyer 

(471.864.2047) or Errin Kemper (471.864.1910).   

Sincerely,

Errin Kemper, P.E. D.WRE

Assistant Director 

Department of Environmental Services
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February 2, 2015 

 

 

John Hoke 

Missouri Department of Natural Resources 

Water Protection Program 

P.O. Box 176 

Jefferson City, MO 65102-0176 

 

Dear Mr. Hoke: 

 

I submit these comments regarding the draft “Missouri Aquatic Habitat Use Attainability 

Analyses: Stream Survey and Assessment Protocol” on behalf of the River des Peres Watershed 

Coalition (RdPWC).  The mission of the RdPWC is to improve, protect, and maintain the River 

des Peres, its tributaries, and its watershed as a vital natural and cultural resource in the St. Louis 

metropolitan area.   

 

The River des Peres, like urban streams nearly everywhere, has suffered from longstanding 

neglect and mistreatment.  That damage is not irreversible, however, nor is the river’s restoration 

into a healthy and attractive civic asset not feasible, as increasing numbers of cities in the US and 

around the world have learned in rehabilitating their urban waters.  Key to successful river 

rehabilitation is the protection and enhancement of water quality, not only for enhancing habitat 

and supporting an increasingly diverse community of aquatic life but for driving improvements 

in stormwater management and pollution control in the broader watershed that are then reflected 

in the hydrology and health of the river system.  We were pleased, therefore, that additional 

segments of the River des Peres system received basic Clean Water Act (CWA) 

fishable/swimmable protections in last year’s state water quality standards revisions.  We look 

forward to the day when all waters in the River des Peres watershed, and all waters in the state, 

receive those essential protections.   

 

The state water quality standards revisions unfortunately also included elements we find quite 

disturbing in their implications for the River des Peres.  Chief among these were the creation of 

three designated “non-use” categories: Ephemeral Aquatic Habitat (EAH), Modified Aquatic 

Habitat (MAH), and Limited Aquatic Habitat (LAH).  Produced at the behest of the regulated 

community, these categories would enable the assignment of protections less stringent than those 

supporting the fishable/swimmable goals assumed to apply to all of the nation’s waters.  Rather 

than treating the failure of a water body to meet those goals as an impairment to be rectified, that 

failure, through use of those categories, would effectively provide the basis for the water’s 

permanent degradation.  Those entities whose pollution caused the impairment would, in reality, 

be rewarded with a license to continue to pollute.  We anticipate that the River des Peres system, 

several previously classified segments of which are already on the state impaired waters 303(d) 

list, will be targeted for assignment to one or more of these substandard designated uses.  The 

only protection the river, and those who have worked so hard on its behalf, have from such 
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efforts is a robust Use Attainability Analysis process that honors the intent of the CWA to 

maintain full fishable/swimmable uses whenever feasible and to make removal or reduction of 

those uses a rare, temporary event. 

 

A strong Use Attainability Analysis protocol is necessary to ensure that the requirements for 

removing or degrading uses are fully met and that the intent of the CWA for protection of all 

waters is preserved.  The protocol should clearly and unambiguously define what a UAA is and 

is not intended to do and set forth, in detail, the required actions and documentation necessary to 

show that a designated use cannot be met and can therefore be removed or replaced with a less 

protective use.  This draft protocol, unfortunately, does none of that.  While much of the 

following review will deal with specific concerns (by section number) with this draft, we will 

first address a few more fundamental issues with the protocol. 

 

An optional protocol? 

 
The draft protocol is not, in fact, a protocol.  In the first section, the draft states that it is only “a 

set of guidelines” and a “framework [offering] factors to consider.”  In fact, “it is not required 

that these guidelines be followed, and the department will accept for consideration any complete 

UAA [however that might be determined] that has been conducted using alternate methods.”  

This “not required” language is interspersed throughout the document, often in locations where 

one might well have expected an actual requirement.  (Adding confusion to the document are a 

few procedures, to be discussed later, that appear to be mandated but may not be so, given the 

optional nature of the protocol overall.)  This elective language stands out when this draft is 

compared to the first draft of the protocol produced by the Missouri Department of Natural 

Resources.  The first draft, done with the intent of completing the protocol for, and possibly 

referencing it in, the water quality standards revisions, was released for review on August 30, 

2013.  While much of the text is largely similar to the current draft, the first draft differs 

markedly in the lack of “not required” and “alternative methods” language.  In fact, it is clear 

from the use of “must,” “shall,” and “required” in places where the current draft employs “may,” 

“can,” and “not required” that the first draft was intended to be a protocol to be followed, and 

indeed, it states as much in several locations.  A second draft was produced in time for the 

November 6, 2013, Clean Water Commission meeting at which the water quality standards 

revision was adopted.  Although it was not referenced in the new rule, in order that it not be 

subject to review by the Environmental Protection Agency as a standard, it had been 

substantially modified to reflect the regulated community’s concern for “flexibility” and “site-

specific situations.”  The language specifying “requirements” was gone; in its place was 

noncompulsory language essentially identical to that in the current version. 

 

Does it matter whether the protocol stipulates requirements, as did the first draft by DNR staff, or 

simply offers suggestions, as does the current draft, reflecting the influence of the regulated 

community?  One must suppose that it does, at least to the regulated community, members of 

which would be the ones producing UAAs in order to remove or degrade uses on streams into 

which they discharge.  The current draft justifies the flexibility sought by the regulated 

community in stating that “recognizing that no two circumstances, or streams, may be identical, 

the intent is to establish a set of guidelines, rather than a prescriptive, one-size-fits-all approach.”  

It is certainly true that no two streams are identical.  It is also true that no two people are 
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identical.  Do we then abandon the principle of equal treatment under the law in dealing with 

individuals as some sort of outmoded “one-size-fits-all approach” and employ different legal 

standards and processes for different people?  Of course we don’t (or shouldn’t), as a matters of 

fairness and due process.  The removal of basic water quality protections from streams is one of 

the most serious regulatory actions allowed under the Clean Water Act.  There are strict 

requirements specified in federal regulations that, in effect, guarantee equal protection under the 

law for different waters, all of which are presumed to support fishable/swimmable uses, 

regardless of their individual characteristics.  It is the state’s responsibility to spell out the 

procedures and documentation that will ensure that these requirements are carried out in full, on 

all streams subject to a UAA.  That can only be done with a clear, detailed, “one-size-fits-all” 

protocol to which all UAAs are mandated to conform.  (As a practical matter, it will be far easier 

for DNR staff to implement a single protocol than to try to address the variety of approaches, 

many of which we can assume would try to skirt federal requirements, that they would otherwise 

encounter.)  The current draft currently lacks the clarity and enforceability that would ensure that 

UAAs comply with the letter and intent of federal regulations and restrict removals and 

reductions in uses to waters where it can in fact be legally justified.  We strongly suggest that the 

department start over and produce a draft that possesses that clarity and enforceability. 

 

What is a UAA? 

 

One basic area in which clarity is needed in the draft protocol is in the discussion of the purposes 

and uses of use attainability analyses.  The protocol’s “Purpose” suggests that UAAs are a 

general assessment tool, to identify waters “which support aquatic uses” and waters “which do 

not support aquatic life uses.”  It also indicates that a UAA is done “to identify the highest 

attainable aquatic habitat designated use and, where applicable, address the removal or revision 

of such use.”  This point is repeated and elaborated upon in section 3.2 (Revision of Designated 

Uses).  Both of these statements are inaccurate and misleading.  According to federal regulations, 

 

Use attainability analysis is a structured scientific assessment of the factors affecting the 

attainment of the use which may include physical, chemical, biological, and economic 

factors as described in § 131.10(g). (40 CFR § 131.3(g)).   

 

Note that the UAA addresses the factors that may be preventing the attainment of uses, not the 

uses themselves, and does not come into play until it is determined that the use is not attained.  It 

is not a general stream assessment tool for the determination and designation of uses.  In fact, the 

only action for which a UAA is required is the removal of fishable/swimmable uses or the 

adoption of “subcategories of uses…which require less stringent criteria” (§ 131.10(j)).  UAAs 

are expressly not required of the state in order to designate fishable/swimmable uses (§ 

131.10(k)).  Indeed, it would make no sense to make use of such a stringent process as a UAA 

for that purpose, since fishable/swimmable uses are presumed for all waters by the Clean Water 

Act, unless it can be affirmatively demonstrated for a given water that those uses are not existing 

and not feasible.  While it is conceivable that in the course of doing a UAA it could be 

determined that a higher use is being attained than is currently designated, it is a highly unlikely 

outcome for a water on which someone is going to the expense of a UAA.  In any event, since 

there is no designated use for a warm water stream higher than “Warm Water Habitat” in 

Missouri (the Exceptional Aquatic Habitat” use having been dropped from the water quality 
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standards revisions at the last minute at the insistence of the regulated community), there would 

currently be no designated use to apply to it. 

 

The first step in conducting a use attainability analysis is not to identify the highest attainable use 

(a difficult, involved process), as the protocol indicates.  The first step is determining whether the 

use is existing (at any time since 1975) or currently attained at any point in the stream.  If either 

is true, the designated use is attained, and the UAA process comes to an end.  Only if neither is 

the case is there an attempt to determine if the designated use is attainable (not the same as 

“attainment” or “highest attainable use”; the three are often conflated in the protocol).  To clarify 

what is meant by attainable use: 

  

‘Attainable uses’ are, at a minimum, the uses (based on the State's system of water use 

classification) that can be achieved 1) when effluent limits under sections 301 (b)(l)(A) 

and (B) and section 306 of the Act are imposed on point source dischargers and 2) when 

cost-effective and reasonable best management practices are imposed on nonpoint source 

dischargers.” (EPA Water Quality Standards Handbook, Section 2.4) 

 

If the designated uses are projected to be attainable under the above conditions, the lack of 

current attainment is considered “impairment,”  and the water should be placed on the state’s 

impaired waters 303(d) list for attention to rectify the impairment.  Those conducting the UAA 

and attempting to remove or reduce the designated use must show, by use of one or more of the 

six factors listed in 40 CFR § 131.10(g), that that use cannot feasibly be attained, by the above 

conditions, at any time or location in the water body.  For those who would seek to reduce the 

designated use, it is only at this stage in the UAA process, having demonstrated the 

unattainability of the current designated use, that there is any need to determine the highest 

attainable use.   

 

Asserting that a use attainability analysis is an assessment tool employed even-handedly to 

establish whether designated uses are being met or not being met thus mischaracterizes its 

purpose and use, as does placing the determination of highest attainable use at the forefront of 

the UAA process.  The former serves only the public relations purpose of enabling those 

pursuing a UAA to claim that they are “just trying to get the use right” on a given stream, rather 

than having to acknowledge that their sole interest is in removing or downgrading the use on the 

stream.  The fact that they conduct UAAs only on streams that already have the designated use 

puts the lie to that claim.  A more serious consequence of portraying the UAA as a mere 

assessment tool, with the initial work being the assessment of highest attainable use, is that the 

substantial burden of proof that the UAA places on those conducting it is effectively pushed back 

and diminished.  By shifting the focus and principal goal of a UAA from proving that the current 

designated use cannot be met, a very high bar, to the less demanding, more interpretive task of 

determining the highest attainable use, the UAA process effectively becomes reduced to a choice 

between the designated use and what is claimed to be the highest attainable use.  The 

fundamental presumption that the designated use can be met until proven otherwise is lost, with 

the UAA process no longer serving its intended purpose of protecting that presumed use. 

 

We therefore request that the discussion of use attainability analyses be revised in the protocol to 

accurately reflect its purpose and to foreground the burden of proof it imposes on those 
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attempting to remove or degrade designated uses.  The latter would require that efforts to 

determine the highest attainable use be pursued only after it has been affirmatively demonstrated 

that the current designated use cannot be attained. 

 

The remainder of our comments are largely concerned with specific sections of the draft 

protocol, which will be identified by the section number. 

 

2.2:  Federal regulations state that a use attainability analysis must be performed in order “to 

adopt subcategories of uses specified in 101(a)(2) of the Act which require less stringent 

criteria.” (CFR 40 § 131.10(j)(2))  Currently, Missouri has no criteria at all, much less “less 

stringent criteria” specified for the recently established subcategories of Ephemeral Aquatic 

Habitat, Modified Aquatic Habitat, and Limited Aquatic Habitat.  It is unclear to us how the state 

can allow the adoption of uses for which there are no protective water quality standards in place 

or, for that matter, how EPA could approve the adoption of such categories.  We believe that 

until criteria for these categories are adopted that have been determined to be protective of 

existing aquatic life the downgrading of designated fishable/swimmable uses to these categories 

should not be permitted. 

 

2.3:  The definition of Modified Aquatic Habitat states that “habitat and resulting water quality 

conditions may prevent the maintenance of a wide variety or diversity of aquatic biota” (our 

emphasis).  This indicates that the MAH use, which presumably would have less stringent 

criteria than Warm Water Habitat use, could be used in downgrading a water that still attains 

WWH use.  We do not believe that such a subcategory can be assigned through a UAA to a 

water that still attains its basic fishable/swimmable use. 

 

3:  The last sentence of the opening paragraph incorrectly states that a UAA is conducted “to 

identify the highest attainable aquatic habitat designated use and, where applicable, address the 

removal or modification of such use.”  3.2 Revision of Designated Uses expands on this, putting 

the steps in numerical order.  As discussed above, this not an accurate portrayal of the UAA 

process.  Any attempt to determine the highest attainable use would be needed and appropriate 

only after it was determined that the designated use was unattainable, based on the factors 

stipulated in 40 CFR § 131.10(g).  We request that the statement and listing of steps be modified 

to reflect proper UAA procedure. 

 

3.3:  The first sentence is incorrect (see 3 above).  The first step in demonstrating use 

attainability is to determine existing uses and, if necessary, attained uses.  The latter would 

require a biological assessment, as well as clear criteria determining attainment.  The biological 

assessment presented in this section would only be useful, at present, for documenting the 

current aquatic assemblage and habitat at sampled locations and times and, were appropriate 

criteria established, determining currently attained use.  It would not be adequate to address 

attainability or a highest attainable use.  It is not clear if the phrase “at a minimum” means that 

the elements of the biological assessment specified here would constitute a requirement for those 

conducting UAAs. 

 

3.3.2:  We are doubtful that a single sampling per sampling period would be adequate for 

biological surveys, but it should be stipulated that any sampling should done at times and at 
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weather and flow conditions when the likelihood of locating the various forms of aquatic life that 

might be present is highest.  Other forms of life that are dependent on the aquatic system (for life 

stage development, food, water, etc.) and that form the broader ecological community should 

also surveyed. 

 

3.3.3:  Survey locations should be those that have the highest likelihood of harboring the 

broadest range of aquatic life, not those that are “most representative.”  To make the required 

determination that the use cannot be attained (or is existing) in the water body, it must be 

established that the use is not attained anywhere in the water body, not just in representative 

locations.  For that reason, the UAA burden of proof demands that attainment be determined at 

the most likely times and places for the use to occur. 

 

3.3.6:  It is not clear why “least-disturbed reference streams” would be compared to the “subject 

stream” as part of the biological assessment, nor is there any further discussion about reference 

streams in Section 4.4 (indicated as the source for additional information).  If they are to be 

compared to determine use attainment in the subject stream, such comparison seems 

unnecessary.  The use standard Warm Water Habitat is “a wide range of warm-water biota,” 

which must be assumed to exist not only in “least-disturbed reference streams” but those that are 

more disturbed as well.  To judge use attainment in a given stream by comparison with the 

highest quality streams is clearly inappropriate.  In any event, to even understand what is 

intended by this comparison, much more information needs to be provided. 

 

3.4:  The opening sentence incorrectly states that “an explanation or justification for this lack of 

use attainability must be provided, based on one or more of the following factors.”  The six 

factors do not provide justification for unattainability; they are the means by which 

unattainability is determined. 

 

3.4(4)(c):  A water body would not necessarily (or likely) need to be restored to a “natural 

condition” in order to allow for the use to be attained.  This should be revised to something like 

“not feasible to restore the water body to a condition that would allow attainment of the use.” 

 

3.4(6)(a):  This factor does not apply only to “anthropogenic source(s) of pollution.”  It is not 

clear why a determination of the source should be restricted in this way.  It is also unclear why 

(a) includes a requirement to “differentiate between: Privately vs. publicly owned, and Point vs.  

nonpoint source.”  We see no obvious justification for this and, barring a reasonable rationale, 

request that this element be rewritten to simply identify the source of unattainment. 

 

3.4(6)(b):  We believe this financial analysis is too narrow to fully address the economic costs 

and benefits of bring the water body to attainment.  It should include forms of pollution control 

that do not have obvious capital or operational costs, such as regulatory measures that may 

mitigate these other costs.  It should also factor in economic benefits to residents and businesses 

that may accrue from the measures taken (such as the reduction in home buyouts when 

stormwater controls and regulations are instituted). 

 

3.4(6)(c):  Similarly, we believe an assessment of social impacts should address those that may 

be positive as well as negative. 
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4:  The opening paragraph is considerably weaker than that in the first protocol draft (8/30/13), 

the latter specifically stating that the aquatic habitat survey procedures are merely guidelines and 

need not be followed.  We request that the paragraph from the original, which identified “the 

processes by which Aquatic Life Use Attainability Analyses are initiated, conducted, and 

completed in the State of Missouri” be reinstated. 

 

      The sentence beginning the listing that follows the opening paragraph states “All aquatic 

habitat UAAs must, at a minimum, include the following information,” which is largely 

locational information.  “At a minimum” should be deleted, since it implies that this information 

may be all that is required for a UAA. 

 

4.1:  Again, “not required” language was added to this paragraph concerning the UAA pre-

assessment meeting following the first draft.  We ask that the original language be reinstated. 

 

        We also request that these meetings include not only department staff and those initiating 

the UAA but other “interested parties” as well.  These would include watershed groups, stream 

teams, and others known to have interest and involvement with the water bodies potentially 

affected by a removal or reduction of designated uses.  We believe this would allow the 

development of a more robust pre-assessment plan and UAA process overall.  Contacting these 

interested parties and scheduling a meeting at a time when all can attend should be the 

responsibility of those initiating the UAA. 

 

4.2:  Here, too, “not included” language was included regarding UAA pre-assessment plans.  We 

believe these should be required and ask that the paragraph from the original draft be reinstated, 

along with a second section from the first draft listing guidelines for providing locational data.  

We also repeat our request that this plan be developed with the input of other interested parties. 

 

4.3: We are happy to see that the Quality Assurance Project Plan is required.  We retain some 

concern, however, given the statements at the outset of the draft protocol (and repeated 

throughout) that it consists only of guidelines that need not be followed.  Is in fact the production 

of a QAPP a requirement or is there the possibility that at least that some engaged in UAAs will 

misunderstand this to be not required.  We believe this ambiguity would best be removed by 

making the protocol as a whole a clear and detailed set of requirements for an acceptable UAA 

process.   

 

      We also believe that the development of a QAPP should involve not only department staff 

and those initiating the UAA but other parties with interests in the water bodies under 

consideration for UAAs as well (see 4.1 and 4.2 above). 

 

4.4:  The opening paragraph on field survey procedures has been substantially weakened since 

the first draft by changing the elements from required to optional and allowing for less qualified 

personnel to conduct the assessment.  We strongly request that the paragraph from original draft 

be reinstated in place of this one. 
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        The second paragraph limits the assessment sampling to fish and macroinvertebrates.  

While these are certainly key groups to address, they are not the only groups that live part of 

their lives in streams or that depend substantially on the streams for sustenance.  We believe that 

other components of the aquatic community, particularly amphibians, which can be highly 

sensitive to water quality, should be included in the biological assessment. 

 

       Two important paragraphs from this section in the first draft of the protocol do not appear in 

the current draft.  We ask that they be reinstated, since they make clear both the limitations of a 

biological assessment with respect to a UAA and the complexity of the aquatic system to be 

addressed.  The paragraphs are reproduced below: 

 

"The following sections detail field survey procedures that are recommended to be followed in 

order to satisfy the data and information requirements needed to assess aquatic life uses per 40 

CFR 131.10(g)(1-5).  It should be noted that these field survey procedures are intended as a 

means to collect the data necessary to conduct a use attainability evaluation. These 

procedures and the results of these procedures are not intended to serve as the evaluation 

itself, nor as a means to implement water quality standards." (bold in original) 

 

"The complexity of an aquatic ecosystem does not lend itself to simple evaluations; there is no 

single formula or model that will provide all the answers. Thus, the professional judgment of the 

evaluator is critical to the interpretation of data which is gathered (USEPA 1983). Questions 

regarding these procedures and data analyses should be directed to the department’s Use 

Attainability Analysis coordinator." 

 

4.4.1:  The field reconnaissance would begin with visits to an unspecified number of locations, 

“typically bridge crossings” or other “public access points,” in order to select three possible 

sampling locations, only one of which need represent the reach as a whole (and may be the only 

site sampled).  We believe this to be entirely inadequate.  Bridge crossings and other public sites 

would likely be the most altered and damaged locations on the reach, least likely to indicate 

attainment of the designated use.  The burden of proof, however, is on those conducting the 

UAA to affirmatively demonstrate that the use is unattainable on the entire stream segment.  This 

can only be done by sampling the best biological habitat on the segment.  To find that habitat, 

which is likely well away from bridges and public accesses, those doing the field reconnaissance 

would need to walk and closely inspect the entire reach, specifically looking both for the best 

habitat and the most plentiful and diverse aquatic community.  We request that this section be 

rewritten to reflect the need to find the best habitat in order to meet the burden of proof the UAA 

imposes. 

 

4.4.2:  We are concerned with sampling fish communities principally during the low flow 

months.  While they may be more visible during the summer, it is also when they would be most 

stressed by pollutants (given less dilution), low dissolved oxygen, and high water temperatures.  

Again, the sampling regime needs to be driven by the need to assess the fish community when it 

is healthiest in order to meet the UAAs burden of proof. 

 

4.4.3:  We agree that assessments should be conducted during normal base flow conditions.  It 

needs to be recognized that base flows vary throughout the year, depending on the water table.  
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“Normal base flow” has been misconstrued in the past by DNR as being the same as summer low 

flow conditions.  It is not, and we request clarification here for the benefit of those conducting 

the sampling. 

 

4.4.5:  The first draft of the protocol stated that “a UAA segment should be equivalent to the 

entire water body segment,” while the current draft states that the UAA survey length and 

location should be “representative” of the entire water body segment.  Since the UAA would 

remove or reduce uses on the entire segment, the survey must address the entire segment.  We 

ask that the sentence from the original draft be reinstated. 

 

           The first draft required three survey sites per five miles of stream, with a minimum of two 

sites for segments less than five miles long, where the current draft reduces these to only 

recommendations.  We believe that three sampling locations should be the minimum for any 

segment under five miles in length, given the inherent variability of stream habitat and of aquatic 

community presence (i.e., they move), and we would certainly encourage more than three 

locations per five miles.   

 

           The first draft had an additional section (numbered 4.4.6) concerning data collection on 

water bodies in urban areas.  It made some important points, and we believe that paragraph, 

reproduced below, should be reinstated in the draft.   

 

“Aquatic life uses of waters are more likely to be impacted in areas where higher population 

densities exist. An aquatic habitat UAA for a water body in an area of higher population density 

is the same process as a UAA for a rural water body. However, the collection of data on existing 

or attainable aquatic life uses in populated areas must be thorough and may need to involve 

additional data including, but not limited to, multiple biological field surveys, expanded habitat 

assessments, and additional water chemistry data. A thorough spatial analysis of the watershed 

using GIS tools may be particularly useful when assessing streams in urban settings.” 

 

4.4.8:  It is quite unclear what the purpose or relevance of this section to the UAA process could 

be.  We suggest that it be removed unless significant explication is added to justify its inclusion. 

 

4.4.9:  Again, this is a mystifying section, particularly since there are no “streams lacking 

numeric criteria” that would be likely candidates for a UAA (those previously classified and 

those added by the recent water quality standards revisions).  We make the same suggestion as 

for section 4.4.8.  Similarly, Figure 1 (the Biological Condition Gradient) should be removed 

unless some relevance for it can be demonstrated. 

 

4.5:  The opening paragraph once again presents an entirely incorrect description of the UAA 

process.  First, the biological assessment does not “establish that an aquatic habitat designated 

use is unattainable.”  The most it can do is describe the aquatic community and habitat 

conditions in a given stream at the times and locations sampled.  It does not begin to address 

attainability.  Second, the § 131.10(g) factors do not provide “justification” for removal or 

reduction of a designated use; they are the basis by which it may be determined that a designated 

use is unattainable. 
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        The third paragraph states that the protocol will only address § 131.10(g) factors (1) through 

(5) and that those pursuing factor (6) (economic and social impact) should refer to specified EPA 

documents.  Why then does section 3.4 present the outline of an assessment process for factor 

(6)?  If the protocol will only address factors (1) through (5), we believe, to avoid confusion, that 

assessment process for (6) in 3.4 should be removed. 

 

4.5.2:  It is not clear why this lengthy discussion of habitat assessment, which would only be 

relevant to § 131.10(g) factor (5) (physical features related to the natural features of the water 

body), not likely to be appropriate to many UAAs, is presented.  Given that it references the 

department’s existing habitat assessment protocol, there seems to be little if any need for this 

discussion here. 

 

4.5.5:  We believe that sub-segmentation of water bodies should be strictly restricted and actively 

discouraged.  The examples given in the first paragraph, where effectively a portion of the 

stream no longer exists or there are lakes or ponds within streams, are the only instances we can 

see where it could be justified.  In any other case, where the sub-segmented portion would be 

between or upstream of other portions of the channel, downstream uses would likely be 

compromised and aquatic life that is supported in other segments could be harmed passing 

through the sub-segmented portion.  We would like to see stronger language discouraging 

attempts at sub-segmentation in the first paragraph, particularly replacing the first sentence and 

the last sentence, which is ambiguous regarding instream channel modifications (what additional 

elements would justify them?). 

 

          We request that sub-segmentation, if it is sought, be addressed and approved/disapproved 

at the pre-assessment meeting.  Those pursuing designated use removals should know by that 

time if they wish to sub-segment.  We also reiterate our request under 4.1 above that other parties 

(watershed groups, stream teams, etc.) with interests in the stream segments under consideration 

be contacted and allowed to participate in discussions at the pre-assessment meetings on possible 

sub-segmentation. 

 

4.59:  Existing uses (since 1975) are given the strongest protections under the CWA, requiring 

the maintenance of use designations on waters where they are found.  Discovering if there are 

existing uses is the first, key step in a UAA process.  If found, there can be no determination of 

unattainability, and the UAA process comes to an immediate halt.  Thus, it is critical to 

aggressively pursue information about existing uses through documents, previously collected 

data, and interviews both to protect any use that is uncovered and to save much time, effort, and 

expense on ultimately failed UAAs.  With that imperative in mind, we believe that the language 

on in the section on interviews should be strengthened to require efforts early in the UAA 

process to contact local residents, adjacent landowners, businesses, and government to actively 

seek information concerning uses that may have occurred on the stream in question since 1975.  

 

To summarize:  We believe, on reviewing the draft protocol (and prior drafts) closely, that it is 

far from ready to be used as a protocol for use attainability analyses for aquatic habitat uses.  The 

weakening of this draft from the original, to the point where it is a mere option, with guidelines 

that do not have to be followed, shows the heavy influence of the very entities that would attempt 

to make use of UAAs to remove designated uses on waters into which they discharge.  This does 
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Mr. Hoke,

Greenway Network is a grassroots volunteer organization with a mission to conserve natural 
resources and encourage sound management of watersheds. Greenway Network, Inc. appreciates 
the ability to make a public comment on the DRAFT Missouri Aquatic Habitat Use Attainability 
Analyses: Stream Survey and Assessment Protocol.

On Purpose page 3 it states that " it is not required that these guidelines be followed, and the 
department will accept for consideration any complete UAA that has been conducted using alternate 
methods. Parties wishing to use alternate methods for conducting UAAs are encouraged to contact 
the department early in the process.  This negates the framework and the guidance principles 
outlined in the draft and allows a party to have ambiguity and too much leeway for a defensible Use 
Attainability Analysis.  Assessments, macro invertebrate sampling or fish sampling must be 
conducted by a qualified, objective person.

In Part 3,4 UAA Factors 4c states "it is not feasible to restore the water body to it's NATURAL 
condition"  The word NATURAL should be defined.  Perhaps instead you might say "to restore a 
condition allowing for "aquatic diversity".   

There is a disparity between the consideration of the present condition of the biota diversity and an 
assessment of the potential for attainable future biota diversity.   A measure of present biotic diversity 
does not take into consideration all the variables and the time needed to potentially improve the 
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degradation of the aquatic habitat. Ecosystems have an amazing ability to repair. As an example, in 
St. Charles County the biologic diversity of the Dardenne Creek which was poor, it even flowed red 
during the TNT DNT production, but with source reduction from the Weldon Springs superfund site it 
has been improved over time.  It also improved later as septic field were connected to treatment 
plants and with a slow down in the rapid development.  A riparian set backs, which Greenway 
Network help design was enforced county wide as biological diversity further improved the health of 
the stream.

One also can look to the Chesapeake Bay to see dramatic improvements after logical land use 
changes and source reduction. To adequately address the "attainable potential" requires hydrologic 
flow analysis and geologic assessments over time.  

All surface waters have been degraded by human use. At this time the Missouri River as it flow past 
our state has higher levels of oil residue from a recent oil line break spill in the headwaters under the 
Yellowstone River. Widespread and increasing fracking has degraded our groundwater subjecting 
large portions of America to industrial zoning, restricted water quality and even causing an increase of 
earth quakes.  

To subject a water body to an assessment of "no aquatic habitat use exists" in itself is not defensible 
as all surface waters have some degree of aquatic biota.  

To identify and degrade a water body to it's so called "highest attainable aquatic habitat designated 
use" will dramatically limit the potential improvement in biotic diversity over time as a flood of polluters 
move to the watershed to easily obtain a discharge permit.  To downgrade current uses to a less 
stringent subcategory will create a laxity in point source identification and reduction and allow for an 
additional stressors to the health and biologic diversity of the watershed.  Mega farms and industry 
will move readily into the already stressed watershed without any regard to the water quality or 
concerns about the health of the water body or the watershed downstream.

Thank you for the opportunity to offer Greenway Networks public comment.

Dr. Michael V. Garvey

Board Greenway Network, Inc

208 Pitman Hill Road

St. Charles, MO. 63304

wk 636 441 2777

cell 636 219 8081
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Analyses: Stream Survey and Assessment Protocol." 
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