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§ 122.50 Disposal of pollutants into
wells, into publicly owned treatment works or by land application
(applicable to State NPDES programs, see § 123.25).
(a) When part of a discharger’s process wastewater is not being discharged
into waters of the United States or
contiguous zone because it is disposed
into a well, into a POTW, or by land
application thereby reducing the flow
or level of pollutants being discharged
into waters of the United States, applicable effluent standards and limitations for the discharge in an NPDES
permit shall be adjusted to reflect the
reduced raw waste resulting from such
disposal. Effluent limitations and
standards in the permit shall be calculated by one of the following methods:
(1) If none of the waste from a particular process is discharged into
waters of the United States, and effluent limitations guidelines provide separate allocation for wastes from that
process, all allocations for the process
shall be eliminated from calculation of
permit effluent limitations or standards.
(2) In all cases other than those described in paragraph (a)(1) of this section, effluent limitations shall be adjusted by multiplying the effluent limitation derived by applying effluent
limitation guidelines to the total waste
stream by the amount of wastewater
flow to be treated and discharged into
waters of the United States, and dividing the result by the total wastewater
flow. Effluent limitations and standards so calculated may be further adjusted under part 125, subpart D to
make them more or less stringent if
discharges to wells, publicly owned
treatment works, or by land application change the character or treatability of the pollutants being discharged to receiving waters. This
method may be algebraically expressed
as:

E×N
T

where P is the permit effluent limitation, E
is the limitation derived by applying effluent
guidelines to the total wastestream, N is the
wastewater flow to be treated and discharged

(b) Paragraph (a) of this section does
not apply to the extent that promulgated effluent limitations guidelines:
(1) Control concentrations of pollutants discharged but not mass; or
(2) Specify a different specific technique for adjusting effluent limitations
to account for well injection, land application, or disposal into POTWs.
(c) Paragraph (a) of this section does
not alter a discharger’s obligation to
meet any more stringent requirements
established under §§ 122.41, 122.42, 122.43,
and 122.44.
[48 FR 14153, Apr. 1, 1983, as amended at 49
FR 38050, Sept. 26, 1984]

Subpart D—Transfer, Modification,
Revocation and Reissuance,
and Termination of Permits
§ 122.61 Transfer of permits (applicable to State programs, see § 123.25).
(a) Transfers by modification. Except
as provided in paragraph (b) of this section, a permit may be transferred by
the permittee to a new owner or operator only if the permit has been modified or revoked and reissued (under
§ 122.62(b)(2)), or a minor modification
made (under § 122.63(d)), to identify the
new permittee and incorporate such
other requirements as may be necessary under CWA.
(b) Automatic transfers. As an alternative to transfers under paragraph (a)
of this section, any NPDES permit may
be automatically transferred to a new
permittee if:
(1) The current permittee notifies the
Director at least 30 days in advance of
the proposed transfer date in paragraph
(b)(2) of this section;
(2) The notice includes a written
agreement between the existing and
new permittees containing a specific
date for transfer of permit responsibility, coverage, and liability between
them; and
(3) The Director does not notify the
existing permittee and the proposed
new permittee of his or her intent to
modify or revoke and reissue the permit. A modification under this subparagraph may also be a minor modification under § 122.63. If this notice is
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P=

to waters of the United States, and T is the
total wastewater flow.

§ 122.62
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not received, the transfer is effective
on the date specified in the agreement
mentioned in paragraph (b)(2) of this
section.

erowe on DSK2VPTVN1PROD with CFR

§ 122.62 Modification or revocation
and reissuance of permits (applicable to State programs, see § 123.25).
When the Director receives any information (for example, inspects the facility, receives information submitted by
the permittee as required in the permit
(see § 122.41), receives a request for
modification
or
revocation
and
reissuance under § 124.5, or conducts a
review of the permit file) he or she may
determine whether or not one or more
of the causes listed in paragraphs (a)
and (b) of this section for modification
or revocation and reissuance or both
exist. If cause exists, the Director may
modify or revoke and reissue the permit accordingly, subject to the limitations of § 124.5(c), and may request an
updated application if necessary. When
a permit is modified, only the conditions subject to modification are reopened. If a permit is revoked and reissued, the entire permit is reopened
and subject to revision and the permit
is reissued for a new term. See
§ 124.5(c)(2). If cause does not exist
under this section or § 122.63, the Director shall not modify or revoke and reissue the permit. If a permit modification satisfies the criteria in § 122.63 for
‘‘minor modifications’’ the permit may
be modified without a draft permit or
public review. Otherwise, a draft permit must be prepared and other procedures in part 124 (or procedures of an
approved State program) followed.
(a) Causes for modification. The following are causes for modification but
not revocation and reissuance of permits except when the permittee requests or agrees.
(1) Alterations. There are material and
substantial alterations or additions to
the permitted facility or activity (including a change or changes in the permittee’s sludge use or disposal practice) which occurred after permit
issuance which justify the application
of permit conditions that are different
or absent in the existing permit.
NOTE: Certain reconstruction activities
may cause the new source provisions of
§ 122.29 to be applicable.

(2) Information. The Director has received new information. Permits may
be modified during their terms for this
cause only if the information was not
available at the time of permit
issuance (other than revised regulations, guidance, or test methods) and
would have justified the application of
different permit conditions at the time
of issuance. For NPDES general permits (§ 122.28) this cause includes any
information indicating that cumulative effects on the environment are
unacceptable. For new source or new
discharger NPDES permits §§ 122.21,
122.29), this cause shall include any significant information derived from effluent
testing
required
under
§ 122.21(k)(5)(vi) or § 122.21(h)(4)(iii) after
issuance of the permit.
(3) New regulations. The standards or
regulations on which the permit was
based have been changed by promulgation of amended standards or regulations or by judicial decision after the
permit was issued. Permits may be
modified during their terms for this
cause only as follows:
(i) For promulgation of amended
standards or regulations, when:
(A) The permit condition requested
to be modified was based on a promulgated effluent limitation guideline,
EPA approved or promulgated water
quality standards, or the Secondary
Treatment Regulations under part 133;
and
(B) EPA has revised, withdrawn, or
modified that portion of the regulation
or effluent limitation guideline on
which the permit condition was based,
or has approved a State action with regard to a water quality standard on
which the permit condition was based;
and
(C) A permittee requests modification in accordance with § 124.5 within
ninety (90) days after FEDERAL REGISTER notice of the action on which the
request is based.
(ii) For judicial decisions, a court of
competent jurisdiction has remanded
and stayed EPA promulgated regulations or effluent limitation guidelines,
if the remand and stay concern that
portion of the regulations or guidelines
on which the permit condition was
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based and a request is filed by the permittee in accordance with § 124.5 within
ninety (90) days of judicial remand.
(iii) For changes based upon modified
State certifications of NPDES permits,
see § 124.55(b).
(4) Compliance schedules. The Director
determines good cause exists for modification of a compliance schedule, such
as an act of God, strike, flood, or materials shortage or other events over
which the permittee has little or no
control and for which there is no reasonably available remedy. However, in
no case may an NPDES compliance
schedule be modified to extend beyond
an applicable CWA statutory deadline.
See also § 122.63(c) (minor modifications) and paragraph (a)(14) of this section (NPDES innovative technology).
(5) When the permittee has filed a request for a variance under CWA section
301(c), 301(g), 301(h), 301(i), 301(k), or
316(a) or for ‘‘fundamentally different
factors’’ within the time specified in
§ 122.21 or § 125.27(a).
(6) 307(a) toxics. When required to incorporate an applicable 307(a) toxic effluent standard or prohibition (see
§ 122.44(b)).
(7) Reopener. When required by the
‘‘reopener’’ conditions in a permit,
which are established in the permit
under § 122.44(b) (for CWA toxic effluent
limitations and Standards for sewage
sludge use or disposal, see also
§ 122.44(c))
or
40
CFR
403.18(e)
(Pretreatment program).
(8)(i) Net limits. Upon request of a permittee who qualifies for effluent limitations on a net basis under § 122.45(g).
(ii) When a discharger is no longer eligible for net limitations, as provided
in § 122.45(g)(1)(ii).
(9) Pretreatment. As necessary under
40 CFR 403.8(e) (compliance schedule
for development of pretreatment program).
(10) Failure to notify. Upon failure of
an approved State to notify, as required by section 402(b)(3), another
State whose waters may be affected by
a discharge from the approved State.
(11) Non-limited pollutants. When the
level of discharge of any pollutant
which is not limited in the permit exceeds the level which can be achieved
by the technology-based treatment re-

quirements appropriate to the permittee under § 125.3(c).
(12) Notification levels. To establish a
‘‘notification level’’ as provided in
§ 122.44(f).
(13) Compliance schedules. To modify a
schedule of compliance to reflect the
time lost during construction of an innovative or alternative facility, in the
case of a POTW which has received a
grant under section 202(a)(3) of CWA for
100% of the costs to modify or replace
facilities constructed with a grant for
innovative and alternative wastewater
technology under section 202(a)(2). In
no case shall the compliance schedule
be modified to extend beyond an applicable CWA statutory deadline for compliance.
(14) For a small MS4, to include an
effluent limitation requiring implementation of a minimum control measure or measures as specified in
§ 122.34(b) when:
(i) The permit does not include such
measure(s) based upon the determination that another entity was responsible for implementation of the requirement(s); and
(ii) The other entity fails to implement measure(s) that satisfy the requirement(s).
(15) To correct technical mistakes,
such as errors in calculation, or mistaken interpretations of law made in
determining permit conditions.
(16) When the discharger has installed the treatment technology considered by the permit writer in setting
effluent limitations imposed under section 402(a)(1) of the CWA and has properly operated and maintained the facilities but nevertheless has been unable to achieve those effluent limitations. In this case, the limitations in
the modified permit may reflect the
level of pollutant control actually
achieved (but shall not be less stringent than required by a subsequently
promulgated
effluent
limitations
guideline).
(17) Nutrient Management Plans. The
incorporation of the terms of a CAFO’s
nutrient management plan into the
terms and conditions of a general permit when a CAFO obtains coverage
under a general permit in accordance
with §§ 122.23(h) and 122.28 is not a cause
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for modification pursuant to the requirements of this section.
(18) Land application plans. When required by a permit condition to incorporate a land application plan for beneficial reuse of sewage sludge, to revise
an existing land application plan, or to
add a land application plan.
(b) Causes for modification or revocation and reissuance. The following are
causes to modify or, alternatively, revoke and reissue a permit:
(1) Cause exists for termination
under § 122.64, and the Director determines that modification or revocation
and reissuance is appropriate.
(2) The Director has received notification (as required in the permit, see
§ 122.41(l)(3)) of a proposed transfer of
the permit. A permit also may be modified to reflect a transfer after the effective date of an automatic transfer
(§ 122.61(b)) but will not be revoked and
reissued after the effective date of the
transfer except upon the request of the
new permittee.

erowe on DSK2VPTVN1PROD with CFR

[48 FR 14153, Apr. 1, 1983, as amended at 49
FR 25981, June 25, 1984; 49 FR 37009, Sept. 29,
1984; 49 FR 38050, Sept. 26, 1984; 50 FR 4514,
Jan. 31, 1985; 51 FR 20431, June 4, 1986; 51 FR
26993, July 28, 1986; 54 FR 256, 258, Jan. 4, 1989;
54 FR 18784, May 2, 1989; 60 FR 33931, June 29,
1995; 64 FR 68847, Dec. 8, 1999; 65 FR 30909,
May 15, 2000; 70 FR 60191, Oct. 14, 2005; 73 FR
70485, Nov. 20, 2008]

§ 122.63 Minor modifications of permits.
Upon the consent of the permittee,
the Director may modify a permit to
make the corrections or allowances for
changes in the permitted activity listed in this section, without following
the procedures of part 124. Any permit
modification not processed as a minor
modification under this section must
be made for cause and with part 124
draft permit and public notice as required in § 122.62. Minor modifications
may only:
(a) Correct typographical errors;
(b) Require more frequent monitoring
or reporting by the permittee;
(c) Change an interim compliance
date in a schedule of compliance, provided the new date is not more than 120
days after the date specified in the existing permit and does not interfere
with attainment of the final compliance date requirement; or

(d) Allow for a change in ownership
or operational control of a facility
where the Director determines that no
other change in the permit is necessary, provided that a written agreement containing a specific date for
transfer of permit responsibility, coverage, and liability between the current and new permittees has been submitted to the Director.
(e)(1) Change the construction schedule for a discharger which is a new
source. No such change shall affect a
discharger’s obligation to have all pollution control equipment installed and
in operation prior to discharge under
§ 122.29.
(2) Delete a point source outfall when
the discharge from that outfall is terminated and does not result in discharge of pollutants from other outfalls except in accordance with permit
limits.
(f) [Reserved]
(g) Incorporate conditions of a POTW
pretreatment program that has been
approved in accordance with the procedures in 40 CFR 403.11 (or a modification thereto that has been approved in
accordance with the procedures in 40
CFR 403.18) as enforceable conditions of
the POTW’s permits.
(h) Incorporate changes to the terms
of a CAFO’s nutrient management plan
that have been revised in accordance
with the requirements of § 122.42(e)(6).
[48 FR 14153, Apr. 1, 1983, as amended at 49
FR 38051, Sept. 26, 1984; 51 FR 20431, June 4,
1986; 53 FR 40616, Oct. 17, 1988; 60 FR 33931,
June 29, 1995; 73 FR 70485, Nov. 20, 2008]

§ 122.64 Termination of permits (applicable to State programs, see
§ 123.25).
(a) The following are causes for terminating a permit during its term, or
for denying a permit renewal application:
(1) Noncompliance by the permittee
with any condition of the permit;
(2) The permittee’s failure in the application or during the permit issuance
process to disclose fully all relevant
facts, or the permittee’s misrepresentation of any relevant facts at any time;
(3) A determination that the permitted activity endangers human
health or the environment and can
only be regulated to acceptable levels

264

VerDate Mar<15>2010

08:16 Aug 02, 2012

Jkt 226168

PO 00000

Frm 00274

Fmt 8010

Sfmt 8010

Y:\SGML\226168.XXX

226168

Environmental Protection Agency

Pt. 122, App. C

by permit modification or termination;
or
(4) A change in any condition that requires either a temporary or permanent reduction or elimination of any
discharge or sludge use or disposal
practice controlled by the permit (for
example, plant closure or termination
of discharge by connection to a POTW).
(b) The Director shall follow the applicable procedures in part 124 or part
22 of this chapter, as appropriate (or
State procedures equivalent to part
124) in terminating any NPDES permit
under this section, except that if the
entire discharge is permanently terminated by elimination of the flow or by
connection to a POTW (but not by land
application or disposal into a well), the
Director may terminate the permit by
notice to the permittee. Termination
by notice shall be effective 30 days
after notice is sent, unless the permittee objects within that time. If the
permittee objects during that period,
the Director shall follow part 124 of
this chapter or applicable State procedures for termination. Expedited permit termination procedures are not
available to permittees that are subject to pending State and/or Federal
enforcement actions including citizen
suits brought under State or Federal
law. If requesting expedited permit termination procedures, a permittee must
certify that it is not subject to any
pending State or Federal enforcement
actions including citizen suits brought
under State or Federal law. State-authorized NPDES programs are not required to use part 22 of this chapter
procedures for NPDES permit terminations.
[48 FR 14153, Apr. 1, 1983; 50 FR 6940, Feb. 19,
1985, as amended at 54 FR 18784, May 2, 1989;
65 FR 30909, May 15, 2000]

APPENDIX A TO PART 122—NPDES
PRIMARY INDUSTRY CATEGORIES
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Any permit issued after June 30, 1981 to
dischargers in the following categories shall
include effluent limitations and a compliance schedule to meet the requirements of
section 301(b)(2)(A), (C), (D), (E) and (F) of
CWA, whether or not applicable effluent limitations guidelines have been promulgated.
See §§ 122.44 and 122.46.
Industry Category
Adhesives and sealants

Aluminum forming
Auto and other laundries
Battery manufacturing
Coal mining
Coil coating
Copper forming
Electrical and electronic components
Electroplating
Explosives manufacturing
Foundries
Gum and wood chemicals
Inorganic chemicals manufacturing
Iron and steel manufacturing
Leather tanning and finishing
Mechanical products manufacturing
Nonferrous metals manufacturing
Ore mining
Organic chemicals manufacturing
Paint and ink formulation
Pesticides
Petroleum refining
Pharmaceutical preparations
Photographic equipment and supplies
Plastics processing
Plastic and synthetic materials manufacturing
Porcelain enameling
Printing and publishing
Pulp and paper mills
Rubber processing
Soap and detergent manufacturing
Steam electric power plants
Textile mills
Timber products processing

APPENDIX B TO PART 122 [RESERVED]
APPENDIX C TO PART 122—CRITERIA FOR
DETERMINING
A
CONCENTRATED
AQUATIC ANIMAL PRODUCTION FACILITY (§ 122.24)
A hatchery, fish farm, or other facility is a
concentrated aquatic animal production facility for purposes of § 122.24 if it contains,
grows, or holds aquatic animals in either of
the following categories:
(a) Cold water fish species or other cold
water aquatic animals in ponds, raceways, or
other similar structures which discharge at
least 30 days per year but does not include:
(1) Facilities which produce less than 9,090
harvest weight kilograms (approximately
20,000 pounds) of aquatic animals per year;
and
(2) Facilities which feed less than 2,272
kilograms (approximately 5,000 pounds) of
food during the calendar month of maximum
feeding.
(b) Warm water fish species or other warm
water aquatic animals in ponds, raceways, or
other similar structures which discharge at
least 30 days per year, but does not include:
(1) Closed ponds which discharge only during periods of excess runoff; or
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