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Hazardous Waste Program and Water Protection Program

Response to Resolution Passed by the Hazardous Waste Management Commission and the Clean Water Commission Regarding Risk-based Corrective Action

Prepared: March 2004

Resolution adopted by the Missouri Clean Water Commission and Missouri Hazardous Waste Management Commission December 11, 2003:  DNR staff perform a comprehensive analysis of the process of promulgating and implementing a RBCA rule, including options and pros and cons, to assist the commission in deciding whether both commissions should promulgate the rule.  The analysis should also address the process for handling appeals, revising the rules and whether a general umbrella rule is appropriate.

The information below revises the information that was presented to the Commission on February 4, 2004 based upon subsequent discussions.  The changes refine the steps and provide updated information on the appeals process.  We welcome any questions, discussion, suggestions, or direction from the Commission.

Executive Summary

The Department of Natural Resources (department) oversees response and remediation actions at over two thousand contaminated sites in Missouri.  Many more sites are being evaluated or as yet unknown to the department.  The impetus and philosophy behind adopting a Risk-based Corrective Action Rule is to provide a policy for remediation decisions that facilitates the constructive use of contaminated sites by protecting human health and the environment in the context of future site use.  Because of the tremendous interest in this task, the department is working with many people who represent other agencies, industries, and organizations through a formal stakeholder workgroup.  The department has tried to be responsive to outside input, and the development of this policy has been an evolving process.

This issue crosses several programs, especially the Water Protection Program (WPP), under the Water Protection and Soil Conservation Division, and the Hazardous Waste Program (HWP), under the Air and Land Protection Division.  Therefore, these two programs collaborated on this response. It is vital that the department establishes the nexus between guidance and law via its rulemaking authority and establishes rules and procedures necessary to eliminate redundancy in decision-making.  Only one program and one commission should be involved in any appeal. The Hazardous Waste Program and the Water Protection Program believe that the promulgation and implementation of this rule should be handled in the following way (Option 3 below):

Step 1: The CWC (or HWMC pending outcome of legislation) promulgates Risk-based Corrective Action rules for tanks, pursuant to 319.109 RSMo. 

Step 2.  The Hazardous Waste Management Commission promulgates Risk-based Corrective Action rules under its authority to manage cleanups of contaminated sites.

Step 3.  The Clean Water Commission promulgates a non-specific RBCA Rule to implement 644.143 RSMo, incorporates the HWMC RBCA rules by reference, and makes changes where needed to Chapters 6 and 7 of its regulations.

Step 4: This rule may also be adopted by reference by the remaining environmental commissions and advisory boards.

Our analysis leading up to this recommendation is as follows.

Background

In 1995, the General Assembly passed H.B. 251, which, in 319.109 RSMo, directed the Clean Water Commission to use risk-based corrective standards to remediate underground storage tank sites.  (Appendix 1)  The CWC adopted 10 CSR 20-19.068 to implement this statute.  In 1999, the General Assembly passed S.B. 334, which, in 644.143 RSMo, directed the Clean Water Commission (CWC) and staff to determine if risk-based remediation of groundwater was appropriate for any particular site (Appendix 2).  Although separate actions, both directives aimed to facilitate risk-based remediation decisions within the Water Protection Program.  The Water Protection Program formed a Groundwater Remediation Rule Workgroup to implement 644.143 RSMo.

However, staff of the Hazardous Waste Program, which is under the Hazardous Waste Management Commission (HWMC), oversees the remediation of sites contaminated with hazardous waste, and the majority of the affected facilities turned out to be in the HWP.  Therefore, staff in hazardous waste reviewed the draft rule and was then enlisted to assist the group.  

In addition, in 1996, Cleanup Levels for Missouri (CALM) were adopted by the HWP for voluntary cleanup of hazardous waste sites.  CALM, Tier 3, established a risk-based procedure for hazardous waste remediation.  After several years of use, the Hazardous Waste Program began to refine this document.  Although again a separate action at the time, this work and the work of the Groundwater Remediation Rule Group were similar.
In February 2002, the Clean Water Commission published a rule in the Missouri Register to codify the allowances and limitations for risk-based groundwater cleanup projects.  In effect, it established a procedure to establish alternative cleanup levels, based upon an assessment of risk, for groundwater in addition to the maximum contaminant levels (MCLs) historically mandated.  

The general reaction to the proposed rule was that the draft, although a good start, needed more work to become a productive procedure.  Therefore, the Clean Water Commission withdrew the proposed rule on May 1 and directed its staff to develop an alternative rule.  A new, more inclusive workgroup was formed, now called the Risk-Based Remediation Rule Workgroup. External stakeholders in the workgroup represent 15 key sectors.  Appendices 3 and 4 list stakeholder meeting attendees and its organization. 

This workgroup held its first meeting on June 13, 2002.  From dealing solely with groundwater, the rule evolved to address all environmental media, covering surface and ground water and soil.  Before finalizing a rule, the workgroup decided to first develop a policy approach and technical guidance and it specified the following work products.

Work Products

Process Document: On June 3, 2003, the Risk-Based Remediation Rule Workgroup finished the Preliminary Draft Process Document, which incorporates the many policy choices that the group made.   Before being final, the workgroup will decide on the procedures governing Activity and Use Limitations and remediation of underground storage tanks.

Missouri Risk-Based Corrective Action (MRBCA) Process for Underground Storage Tanks: The department published a draft of this guidance document on October 15, 2003.  As of this writing, we plan to complete a final version by January 31, 2004.

Technical Guidance Document: This document will provide guidance to environmental professionals, both in the public and private sectors, on the process, methodologies, and key elements of Risk-based Corrective Action.  However, it will be flexible enough to allow for the individual administrative requirements of existing programs.  The document will be completed in September 2004.

Rule:  The programs plan to write draft Risk-Based Corrective Action rules in spring 2004. This document discusses the general contents of this rule and how it will be promulgated and implemented.  The Risk-Based Remediation Rule Workgroup has agreed on an overarching policy framework that will

· Employ a three-tiered approach, with the first tier providing standard clean-up levels and approaches and progressing to more site-specific cleanup decisions,

· Cover all environmental media - surface and ground water and soil,

· Determine all exposure pathways, including an evaluation of groundwater use,

· Provide for ecological risk evaluation,

· Use institutional controls and activity and use limitations to ensure long term stewardship,

· Provide technical guidance on the process, methodologies, and key elements of the Risk-based Corrective Action framework, and

· Allow for existing administrative requirements under CERCLA, RCRA, NPDES, and other federally mandated programs.

Training:  After the technical document is complete, the department will provide training on risk-based corrective action for its own staff and for professionals in the public and private sectors.

Discussion of Rules Options
Option 1: The HWMC and the CWC both promulgate identical Risk-based Corrective Action rules, pursuant to Chapters 260, 319 and 644, RSMo, governing the process of Risk-based Decision-Making. Rules for Chapter 319 would be modified to be specific to petroleum tank sites.

Pro: 
-Identical rules would provide consistent guidance to remediations under both 

programs for department staff, environmental professionals, and responsible 

parties.

Con:  
-Two different commissions would need to understand and promulgate the same set of rules.

-There would be considerable room for differences in interpretation of the regulations.

-Revisions to rules would need the approval of both Commissions and may be difficult and time-consuming.

Option 2: The CWC only promulgate Risk-based Corrective Action rules, pursuant to Chapter 644.143 RSMo. Rules for Chapter 319 would be modified to be specific to petroleum tank sites.

Pro:  
-644.143 RSMo is directed at the Clean Water Authority, simplifying the promulgation of rules

Con:  
-The department estimates that about 95% of the remediation projects are handled in the Hazardous Waste Program

-644.143 RSMo addresses only groundwater and does not provide authority for other media.  A true risk assessment must consider all environmental media and not just groundwater.  If we use 644.143, we may be exceeding our statutory authority if we extend to all media.

Option 3:  

Step 1: The CWC (or HWMC pending outcome of legislation) would promulgate Risk-based Corrective Action rules for petroleum tanks, pursuant to 319.109 RSMo. 

Step 2: The HWMC would promulgate Risk-based Corrective Action rules, pursuant to 260.370.1 RSMo, governing the process of risk-based decision-making.  The rule will provide the policy framework, as identified above, for the use of risk-based standards in remediation decisions.  Specifics about the process will be managed through reference to the Technical Guidance Document. 

We believe that the HWMC has authority to adopt a risk-based cleanup rule to the extent that the rule addresses contamination caused by hazardous waste. Under 260.370.1 RSMo, the commission has the authority to promulgate rules to encourage efforts to address hazardous waste that is disposed of in order to avoid disposal in a manner that is "hazardous to the public health and the environment."  The HWMC has the authority to adopt rules to implement, enforce, and carry out the provisions of the hazardous waste law, including "safe management of hazardous waste to protect the health of humans and the environment" (260.370.3 ). The hazardous waste law includes provisions to clean up hazardous waste [260.375 (29) and (30)].  Consequently, the HWMC can adopt rules to promote safe cleanup.  Finally, the HWMC has broad authority to adopt rules for the storage, treatment and disposal of hazardous waste (260.370.3).  These authorities support the HWMC adopting Risk-based Corrective Action Rules.  

Step 3: In response to Senate Bill 334 and 644.143 RSMo and after passage of the petroleum tank and the HWMC rules, the Clean Water Commission would promulgate a non-specific RBCA Rule to implement 644.143 RSMo and incorporate both rules (the HWP and Tanks RBCA) by reference into its regulations. A Memorandum of Understanding (MOU) could establish working procedures. The CWC may need to enact the following specific changes to its regulations to support this approach.    

· Change 10 CSR 20-6.010(1)(B)6, which identifies conditions to exempt a clean up project from permitting requirements, to exempt projects administered under a Risk-Based Corrective Action Rule 

· Change 10 CSR 20-7.015(7), which specifies conditions under which alternative effluent limits may be established based on an analysis of the potential impact to the public.  This rule could be revised to reference the Risk-Based Corrective Action Rule (once finalized) so that the two risk-based rules are coordinated.

Step 4: This rule may also be adopted by reference by the remaining environmental commissions and advisory boards.

Pro:      -Ensures that each program has authority necessary to make RBCA decisions, which 

eliminates need for multi-program concurrence

-One rule under one authority provides consistent guidance for remediation under

all department programs for department staff, environmental professionals, and responsible parties.

-It eliminates differences in interpretation of the regulations between two 

divisions/programs

-Revisions to rules could proceed as usual

-The department estimates that about 95% of the remediation projects are handled in the Hazardous Waste Program.  This approach would eliminate the need for WPP involvement in these decisions.

-A true risk assessment must consider all environmental media and not just groundwater.

Option 4: The department promulgate a Risk-based Corrective Action Rule, pursuant to the Chapter 640, RSMo, which creates the Department of Natural Resources.

Pro:  
- Rule would apply department wide, provide consistent guidance and allow all cleanup decisions to use a risk-based process.

Con:  
-This option requires legislation, which also means that revisions over time would require an unwieldy legislative change

-Chapter 640, RSMo does not provide authority for rule making.

Appeal Process

Tim Duggan and Shelley Woods, both legal counsel with the Attorney General’s Office, and Kara Valentine, Legal Counsel for the Department of Natural Resources, identified the following legal issues on any appeals process.

It is difficult to ascertain if a statutory change is needed because of all of the different ways sites may end up doing a RBCA cleanup (enforcement, court order, voluntary ...) and the different programs involved in each.  The HWMC only has jurisdiction over appeals that by statute are heard by the commission.  We cannot by rule give the HWMC the authority to hear a new category of appeals.  Many of the programs have existing appeal provisions that will enable a RBCA final decision to be brought to the HWMC.  For example, Brownfields/Voluntary Cleanup Program (VCP) applicants have the right to appeal "any action of the department" to the HWMC under 260.567.13.  This includes RBCA decisions.

Listed below are the categories that may cause problems:

1. Tanks -- The Tanks Law doesn't give the owner/operator (or anyone else) a right to appeal departmental decisions.  This is a change that will be required by statute.  In the absence of a change to the law, any appeals are to a circuit court, not the commission.

2. Any Solid Waste appeals are to the Director of the department.   While the director can designate the Administrative Hearing Commission (AHC) to hear the appeal, he probably can't designate the HWMC.  

3. Any appeals from the Water Protection Program are to the CWC.  Those appeals, for the time being, would likely be referred to the AHC for a recommendation.  The HWMC would probably follow the same process.  Although there is a concern for consistency, in reality, the AHC would be recommending decisions for both commissions.  It would take a statutory change for WPP RBCA appeals to be heard by the HWMC.

4. Court orders -- some of these sites will be cleaned up under court order or administrative order.  Depending on the wording in the agreement and any dispute resolution provisions, the circuit court may have jurisdiction to hear cleanup-related appeals rather than the HWMC.  One way around that is to include in our administrative orders a dispute resolution process that states that any disputes related to cleanup will be heard by the HWMC.  

With appeals, we need to decide what types of decisions are appealable.  We recommend limiting appeals to final decisions, and not the "back and forth" discussion such as letters and comments.  We also need to decide if appeals are limited to site owners or any aggrieved person, which would include neighbors to the site and anyone else affected by the institutional controls or cleanup decisions.

Appendix 1: 319.109 RSMo
Appendix 2: 644.143 RSMo

Appendix 3: Risk-Based Remediation Rule Workgroup Attendance

Appendix 4: Risk-Based Remediation Rule Workgroup and Subgroups
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