Risk-Based Remediation Rule Workgroup

September 15, 2004
Jefferson City, Missouri

Draft Minutes

Jim Werner opened the meeting.  He noted that this should be the last meeting and reviewed the timelines for the draft Missouri Risk-Based Corrective Action (MRBCA) technical guidance and the agency-wide, non-tanks rule. The next formal communication from the Missouri Department of Natural Resources (department) should be the draft guidance for non-tanks sites to be sent out by November for comment.

Werner also discussed the Hazardous Waste Fee Legislation, which would have expired last year, but was extended for one year and needs to be addressed again this year.

Additivity of Risk: Werner said that the department has reviewed the Aug. 5 discussion on additivity.  It appears that any decision about the use of additivity at the DTL and Tier 1 levels would only affect a limited number of sites under the Brownfields/Voluntary Cleanup Program.  Jim Belcher noted that it might affect about 10 percent of those sites.  When additivity does appear to increase the total site-wide risk beyond acceptable risk factors, then the project manager should discuss this problem with the remediating party.  Belcher noted that sites such as Former Manufactured Gas Plants (FMGPs), which often have a multitude of contaminants with high toxicity associated with them, are examples of sites where additivity may move the site beyond acceptable risk levels.

Other cleanup programs, such as RCRA and CERCLA, operate under federal guidance and regulation with respect to this issue and will use additivity to the extent that they are obligated to.  The Tanks MRBCA Guidance does not consider additivity because tanks sites generally have less than 10 chemicals of concern.

Toxicity Values: Ed Galbraith noted that as science develops and provides new information on toxicity values, the question is: What do we do to assign the right toxicity value?  He handed out a working draft of the chemicals of concern with associated toxicity values.  Vogt noted that a TCE value was inaccurate and Salhotra noted that the benzene value pre-dated recent discussions and decisions in the Vapor Pathway Subgroup.

Gale Carlson discussed recommendations from the Department of Health and Senior Services (DHSS) (posted).  Galbraith noted that departmental calculations showed that the DHSS recommendations for these particular COCs are not a significant factor in the final cleanup number.  Galbraith proposed the department continue to update toxicity values for non-petroleum related chemicals, calculate Risk-Based Target Levels (RBTLs) based upon the guidance methodology, and provide RBTL values for all COCs and provide this info along with current CALM cleanup values for comparison.  After some discussion, the Workgroup agreed with this path.

In the discussion, the need to update the guidance and cleanup values was noted, and Werner stated that the department would develop procedures for updated guidance.  There was considerable discussion about the ongoing debate concerning what information should appear in rules and what should appear in Guidance documents. Kevin Perry noted that the Tanks Regulatory Development Group (TRDG) had achieved consensus on this at its recent meeting, based in part on the opinion provided by Tim Duggan, AGO.  Duggan affirmed his previous position that requirements must appear in rules to be legally defensible.  Werner expressed reservations about time and resource requirements for rulemakings.  Perry opined that the option of issuing Emergency Rules could be used if needed.

Long-Term Stewardship: Werner noted that he had met with the real estate community and received feedback from that sector on Section 11 of the MRBCA guidance, which addresses Long-Term Stewardship.  They recognized the value of Section 11, but suggested that it be pared down and the issue dealt with in terms of a property transaction.  Section 11 will be placed on the web after revisions are made, with an expectation that this be completed by the end of the month.  Stakeholders requested that a copy of the draft Chapter 11 be distributed for all stakeholders to review.  Eighmey asked whether the discussion with attorneys had included only the draft chapter 11, or also the proposed legislation on environmental covenants; Werner indicated both had been discussed at the meeting.

Andy Bracker noted that he is working with Baerbell Schiller, and they are organizing a meeting on October 15 as a working day / round-table discussion on the issue.  It will start around 10:00 a.m. in Kansas City.  Tunnicliff asked to be notifed of the time and place for the meeting.

Rules:  Peter Goode said that they had discussed some simple regulatory language to implement the directive in Section 644.143, RSMO, and he had intended to distribute it by August 31.  However, he said he now expects to get it out in draft form in six weeks or so.  He said that it may further clarify that the Hazardous Waste Management Commission (HWMC) will prevail in instances of conflict with the Water rules.

Werner and John Madras noted that three or four rules were being considered:

1. Clean Water Commission rule in response to statutory requirement in 644.143.

2. Tanks rule(s)

3. Agency-wide, non-tanks rule to set forth policy and requirements throughout programs

4. Change in regulations governing the Registry to remove conflict with a risk-based rule.

For the Agency-wide, non-tanks rule, a meeting will be convened around October 7.  At this time, members of that group are Tom Tunnicliff, Eric Klipsch, Keith Pointek, Roger Walker, Frank Hackmann, and Tim Duggan.

Kevin Perry offered to propose language to the Water Protection Program to respond to its statutory charge.  Goode accepted the offer.

Galbraith then discussed whether the HWMC has statutory authority to promulgate a rule on cleanup of hazardous substances.  He noted that all of the following HWP authorities could address substances: RCRA, releases from Underground Storage Tanks containing petroleum or hazardous substances, dry cleaning sites (DERT), and sites entering the Voluntary Cleanup program.  Authority to regulate Superfund and Federal Facilities cleanups exists under CERCLA, which has not been delegated to the state, but uses risk-based concepts that can extend to substances.  He indicated he believes the Spill Bill allows the department to regulate cleanups of substances that constitute or are defined as “hazardous substance emergencies.”  Although it grants rulemaking authority to the department director, not the HWMC, this should not be a problem.  Therefore, Galbraith concluded the department does not perceive the need to change statutory authority related to substances.  In response to a question from Eighmey, Werner and Pabst indicated they do not plan to promulgate any revisions to the existing rules issued under the Spill Bill; those rules deal only with reporting spills and do not address cleanup requirements.

Appeals Issue: Werner suggested an informal process be instituted for dispute resolution prior to consideration by the HWMC.  Disputes should flow up the department chain of command, i.e., Project Manager, Unit Chief, Section Chief, and Program Director.  The informal process should provide a timely review of issues. 

At Alesandrini’s suggestion, the department agreed to develop a sample letter or simple form for persons to use to notify the department of their desire to initiate the informal dispute resolution process; this will be placed in the MRBCA guidance as an appendix.  It was also suggested that the guidance address what would trigger the dispute resolution process, as well as required response deadlines.  A dispute would enter this system at the rung above which the disputed decision was issued.

Eighmey asked whether the final step in the process, the hearing before the HWMC, would be a “contested” or “non-contested” hearing.  Galbraith said a contested hearing is envisioned.  Eighmey noted her previous understanding from the AGO was that a non-contested hearing can be used for tank sites, and asked clarification from the AGO.

Werner then asked the Workgroup if there were any other issues that the Workgroup felt needed to be resolved before the draft guidance was written.  Kevin Perry asked about the Eco-risk screening issue.  Galbraith said that the issue of ethylbenzene had been referred to the TRDG group.  John Hoke of the Water Protection Program said that he had inserted numbers into the chemicals list from the last meeting (posted).  The solution had been to identify chemicals for which the cleanup level may be lower if an ecological risk existed; if any of these chemicals were on site in concentrations above these numbers, then an eco-screening must be conducted.  Kevin Perry noted that he thought that this was going backward in the process.  Tunnicliff gave an example, and asked whether this approach would be incorporated into the Tanks Guidance, as it goes beyond what is required now; Galbraith indicated that decision has not been made yet.

Werner noted that both sides should have the option to reconsider issues if further analysis indicated that the original decision was technically incorrect, but that he also tried to look at the larger picture.

Carol Eighmey asked if there were a schedule for the Tanks Rules development.  Galbraith said that he would check into it.

Werner asked if any other issues.  He stated that the department would distribute a training and communications plan, but to expect that any discussions about that would probably occur electronically.

He ended the meeting by handing out Certificates of Appreciation to members of the group for their participation, which noted particular pathways of participation in a scientifically defensible manner.
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Action Items

Department of Natural Resources, Hazardous Waste Program

Complete Guidance and post on web by November 8.  (Vogt/RAM)

Post UECA and RePAIR prominently on web.  (Madras)

When Tier 1 RBTLs are completed, compile a list that compares existing CALM values with RBTLs.  When completed, post on web site and notify Workgroup.  (RAM, Vogt)

Develop procedure and timeline for MRBCA Technical Guidance revisions/updates.  Check if Tanks or VCP has one developed that can be used.  Write this into the guidance as a procedure to follow.

Send Section 11 of MRBCA guidance to the Institutional Controls Subgroup (done).  Complete revisions that arose from meeting with real estate community.  Place on web. (Werner/Madras)

After any web posting, notify the Workgroup members of info and URL address.  (Madras, Vogt)

Convene agency-wide, non-tanks Rules Group around Oct. 7.  Members to be Tom Tunnicliff, Eric Klipsch, Keith Piontek, Roger Walker, Frank Hackmann, and Tim Duggan. (Vogt)

Develop sample letter for initiation of an informal dispute resolution process to be placed in MRBCA guidance as an appendix.  (Madras, Vogt, Duggan)

Provide timeline for TRDG rule development. (Balkenbush).

Develop training and communications plan and distribute to Workgroup. (Werner/PI) 

Develop separate discussion forum for Tanks Issues. (Galbraith, Balkenbush)

Send Tanks Forum letter (Werner to Leone) to Tom Tunnicliff.  (Werner)

REGFORM

Draft rule language as response to S.B. 334 and provide to Water Protection Program.  (Perry)

ATTORNEY GENERAL OFFICE


Provide PSTIF with explanation on “contested hearing” decision.  (Duggan)

