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 Jim Werner opened up the meeting by discussing the schedule.  He used a Gant chart, since e-mailed to the Workgroup, as the basis for the discussion.   

Rules:  The discussion on rules was moved to next on the agenda.  Werner noted that three rules might be needed to meet the original statutory mandate under which the MRBCA process got started.

1.    New, agency-wide rules that applied to all cleanups except for petroleum storage tanks

2. A rule, or rules to govern the Tanks MRBCA process, and

3.  A rule from the Clean Water Commission to fulfill the legislative requirements in Section 644.143, RSMO, and which references the Hazardous Waste Management Commission rules.

 However, these rules have yet to be fleshed out.

Werner also noted that the completion of draft agency-wide technical guidance for non-tank sites depends upon resolution of the technical issues presented later in the meeting. With respect to rulemaking, the department needed to settle the issue of adequate authority and had a very definite series of steps to be followed to develop each rule.

Some discussion followed on how to speed up development of rule writing.  Werner suggested that a group of people meet in a room and write the rule, using the Kaisen method, but added that he recognized that writing is not a committee activity.  Workgroup members also pointed out how difficult it is to get a number of people together for an extended period of time.  

Tom Tunnicliff suggested that more direct involvement of stakeholders during the actual writing of the rule might help speed things up.  Linda Vogt suggested that, if a small group of individuals were formed to put together the rule, it would be easier to meet more often and therefore might go quicker.   It was decided to form a small workgroup to begin this process and to convene around September 17.  Tunnicliff volunteered, and additional members will be solicited.

Eighmey reported that John Balkenbush, DNR Tanks Section Chief, has organized a committee to write the tanks RBCA rule(s), called “Tanks Regulatory Development Group, or TRDG,” and that a meeting of the TRDG will be held on August 27.

Werner also stated that it had been agreed to that the rules would only address general principles, and not incorporate the entire guidance because of the difficulty in changing or updating particulars in rules.  Eighmey noted no consensus had been reached with petroleum stakeholders on this issue, and that this will be discussed at the August 27 meeting. Tunnicliff noted that consensus on what should be in guidance and what in regulation had not been reached and had barely been discussed since completion of the regulation/guidance survey distributed by MDNR.  Stakeholder involvement in the rule writing would minimize the need to address this issue at a later date.  

Andrew Bracker raised the following two issues: on overlapping jurisdictions, who would take precedence on one site where both petroleum and non-petroleum hazardous wastes were being remediated? and, it would be a problem if the same chemicals were handled differently according to jurisdictions.

Werner suggested that, as rules are developed, we identify these conflicts and deal with them then. Huggins noted the majority of cleanups do not cross legislative or regulatory boundaries, and agreed that it is better to design a system for the majority of sites and deal with the occasional anomaly informally as needed.

Peter Goode, Water Protection Program (WPP), discussed proposed changes in water rules.  He said that they would be as simple as possible and that they would essentially state that risk-based decision making should comply with the rule passed by the Hazardous Waste Management Commission (HWMC).  

Goode agreed to develop unofficial draft language by Aug. 31, 2004.  He also anticipated changes to water regulations that refer to alternative limits in Chapters 6 and 7.  Goode also stated that S.B. 901 clarifies that the HWMC has primacy with respect to risk-based remediation.  

However, it was decided that the department needed to consult with its counsel on the following question: To what extent do water rules need to clarify what goes under what commission?  The final text of Senate Bill 901 can be found on the Senate web site at:

http://www.senate.mo.gov/04info/pdf-bill/tat/sb901.pdf

Goode stated that the water rule would not include any of the actual Technical Guidance.  

Werner announced that the department will hold a meeting on August 23 to review the following two legal issues: to what extent does the HWMC have authority over cleanup of hazardous substances and what legislative authority exists or needs to be enacted to resolve disputes.  He noted that, if we need additional authority to carry out risk-based corrective action on substances, then a bill must be drafted early and thoroughly.  The department would need to identify a legislative sponsor in November or December.

Long-Term Stewardship:  Werner opened this discussion by stating that this issue is often left as an afterthought, but it is critical item to make RBCA work.  The department has drafted a Section 11, Long term Stewardship, which is being reviewed internally.

It was noted that the recommendations from the Institutional Controls Subgroup were to adopt a uniform covenants act and to involve the real estate community, but these recommendations hadn’t been completed. Baerbel Schiller (who joined the meeting at this point) noted that real estate lawyers often resist any encumbrances to property.  Bracker agreed, but said that it is an educational process and that it should become a more routine part of doing business to deal with properties that have covenants.

Schiller asked if a covenant law would contain any exceptions, and she noted that Kansas has passed a restriction  law in which tanks were excluded.  It was suggested that Kansas representatives be invited to a future meeting, as was done with Illinois.  Schiller will email Vogt names of possible invitees.

Andrew Bracker said that he had reviewed an advance copy of Section 11, and that he thought it was a progressive step in the right direction.

Werner stated that he intended to go forward with a Missouri version of the Uniform Environmental Covenant’s Act, called RePAIR.  Copies of this draft legislation were handed out and Werner requested comments on it.  Schiller noted the need for monitoring of sites, and Bracker noted that the costs for monitoring and implementation should be borne by the remediating parties and/or those parties that extract benefit from deployment of ICs.  Werner asked for support in making sure these costs were covered and would not fall completely to municipalities or taxpayers.  Tunnicliff noted that a number of other people benefit from redevelopment of contaminated properties besides a remediating party, specifically the municipality, the regulatory agency, adjacent property owners, and utilities.  Tunnicliff noted that all parties realizing the benefits should bear some responsibility in the long-term stewardship process and that, in the programs in which he worked, both municipalities and utilities were deeply involved.

Werner stated that Section 11 would be out for review no later than the Brownfields conference, September 22.

Overall Guidance Document Issues: Vogt opened this discussion by stating that, as the Technical Guidance had been reviewed internally by MDNR and Department of Health and Senior Services (DHSS) technical staff, technical issues have arisen that staff felt were important to bring before the entire Workgroup for discussion.

Eco-Screening:  Ed Galbraith presented an option to manage screening for ecological risk at the Default Target Level (DTL), which relied on identifying and using a list of chemicals for which the aquatic life criteria is lower than the human health criteria.  (This document is posted on the web site.)  Some people were confused by the abbreviations, and the department agreed to re-distribute information without the abbreviations.

Tunnicliff suggested using the aquatic life criteria, when lower than human health values, as the DTL but that the Water Program had rejected this proposal due to the difficulty in sampling groundwater or surface water in some of the karst areas of the state.  Norella Huggins repeated her concern that, from a policy perspective, it appeared to be a low incidence type of situation,  and that it seemed inefficient and wasteful to prove a negative (not there) for something that may only happen 1 in 100 times.

The stakeholders present at this workgroup meeting agreed to accept the proposal presented by Ed Galbraith for non-Tanks sites.  Tunnicliff inquired whether or not a site that passed the eco-screening at the DTL level would also be required to complete the screening at subsequent Tier I and II levels.  It was noted that, if a site passes an eco-screening checklist at the DTL level, it does not have to be re-screened at any lower Tier level.

Atul Salhotra noted that he would look at the Water Quality Criteria and new information for ethylbenzene and certain PAH’s to see if the current MCLs in the Tanks MRBCA are acceptable. Tunnicliff inquired as to whether or not the water quality criteria protective of aquatic life in Chapter 7,Table A, were going to stay firm during the water regulation development.  Peter Goode stated that no changes were planned at this time.
Additivity of Risk:  Rich Nussbaum presented information about the incorporation of cumulative risk.  He noted that a Subgroup to the original stakeholders Workgroup recommended not carrying the risk for groundwater pathways forward as part of the cumulative risk. Galbraith asked for agreement to consider the groundwater use pathways and associated exposure routes in the cumulative risk at the Tier I and DTL.  Tunnicliff stated that he did not believe the groundwater pathway should be considered in the cumulative risk equation at either the DTL or Tier I level. Tunnicliff noted that he did not understand the purpose of the DTL as surely the agency, the RPs, and consultants can look at the pathways at the Tier I level and ascertain what the lowest chemical specific contaminant concentration is for a specific media.  Consensus was not reached on this topic; no decision was made.  

Due to previous commitments and the fact that the meeting was running behind schedule, many participants left at this time.  Remaining participants in person were Vogt, Carlson, Blanc, Creek, Salhotra, Falkin, Westhoff, and Tunnicliff

Salhotra noted that cumulative risk was not included in the Tanks MRBCA because there are generally less than 10 chemicals at a Tanks site.

Tunnicliff noted that only three stakeholders involved in earlier decisions were present, so he questioned the ability of this meeting to overrule an earlier decision.  He noted that it probably wouldn’t make an order of magnitude difference, but that it was an earlier policy decision and shouldn’t be changed.

Rich Nussbaum noted that this is just a Tier 1 decision and that these pathways would already be included in cumulative risk in Tiers 2 and 3.

Keith Pointek was concerned that  having to adjust RBTLs would require purchasing software.   Salhotra noted that the additivity of risk could be managed with the use of a simple spreadsheet.

It was noted that the groundwater pathways were originally excluded from cumulative risk because the USEPA does not use the concept when determining potable water – if 10 or more chemicals in a glass of water are at or below the MCL level, then the glass of water is considered drinkable.

In the handout, three options were given to deal with additivity.  Tunnicliff noted that , in some states, additivity is not considered at all because so much conservatism is built into risk assessment.

Larry Falkin noted that the vast majority of locations are ones that MDNR never sees; the city of Kansas City just cleans them up, and the city needed simple DTLs to manage its sites.  Werner noted that this is really a rare instance and shouldn’t encumber the whole process just to handle this one issue.

Toxicity Values:  Vogt noted that, when the RAM group started working on updating toxicity values using IRIS, that IRIS sometimes gave a range of numbers.  She presented benzene as an example, for which the acceptable value for the oral slope factor is given in IRIS as 1.5 x 10 –2 to 5.5 x 10-2 per (mg/kg)/day.  The current CALM document uses 2.90 x 10-2.  The mid-range number, which MDNR was considering for use, is 3.5 x 10-2.  Vogt noted that, in order to come up with single DTL and Tier 1 RBTL numbers, the department needed to settle on one value for use in each particular calculation. 

In discussion,  Julie Westoff asked how a mid-range value would be any more defensible as a choice than one of the outer values of a range.  Chris Cady noted that, because a number would be in an accepted range identified by the USEPA, it would be scientifically defensible. Tunnicliff stated that he preferred that MDNR keep the number from CALM  (2.9 x 10-2) as previously agreed to by the Workgroup and published in the Tanks Guidance.  Eighmey agreed.  No decision was made.

The final item of discussion was the hierarchy of resources to be used to determine toxicity information.  The USEPA recently sent out a memo titled, “Human Health Toxicity Values In Superfund Risk Assessments,” OSWER directive 9285.7-53, December 5, 2003 (This memo is located at http://www.epa.gov/superfund/programs/risk/hhmemo.pdf).  IRIS is the first source of information.  Salhotra noted that he had been told that the USEPA might pull the second recommended resource - the Provisional Peer Reviewed Toxicity Values -from it public web page.  Vogt stated that the department preferred to use the most updated information.  DHSS recommended that MDNR reference the risk assessment papers that the PPRTVs are derived from rather that the PPRTV database itself.  After discussion, the Workgroup decided to continue to use this database because it is more up to date than other resources proposed.  In addition, the group added a number of other sources for information if toxicity values are not available in the top two.  It was decided to use the following hierarchy of information sources for toxicity information:

1. IRIS
2. EPA’s Provisional Peer Reviewed Toxicity Values/Risk Assessment Papers
3. Tier III Sources
· USEPA Region 9 
· State of Texas environmental agency
· State of California environmental agency
· USEPA Region 3.
Status of Vapor Pathway:  Because the meeting was running past its allotted time, Vogt noted that the minutes of the most recent meeting in July are posted on the MRBCA web site.  If Workgroup members are interested in an update on the Vapor Pathway Subgroup, the minutes are posted at the public web site.  Web addresses are:

http://www.dnr.mo.gov/alpd/hwp/mrbca/mrbca.htm (contains publicly available material)

http://www.dnr.mo.gov/alpd/hwp/mrbca/doc-ref.htm (contains older documents used by subgroups but the site itself is not publicly available).

The meeting was adjourned.
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