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I. INTRODUCTION

The Water Pollution Control Branch functions as the state’s primary water quality protection agency.  The state has both the authority and the responsibility to pursue cost recovery from a responsible party (RP) when that party does not correct identified violations of the Missouri Clean Water Law 

In addition to other penalties prescribed in sections 644.006 to 644.141, the state, or any political subdivision or agency thereof, has a cause of action against any person violating the provisions of sections 644.006 to 644.141 for actual damages, including all costs and expenses necessary to establish or collect any sums under sections 644.006 to 644.141, and the costs and expenses of restoring any waters of the state to their condition as they existed before the violation, sustained by it because of the violation. The action shall be brought by the attorney general or a prosecuting attorney in any court where an action for injunctive relief hereunder could be brought. 







- Section 644.096

The Water Pollution Control Branch has developed a Cost Recovery Policy.  The policy describes criteria that are used to determine which Missouri Clean Water Law violations are appropriate for cost recovery and also provides justification for making those determinations.  The procedures described in this document have been developed to help implement the Cost Recovery Policy and to provide guidance to Water Pollution Control Branch and Regional Office staff. 

Cost recovery in this context does not include any penalties that may also be assessed against a responsible party as a result of a violation of the Missouri Clean Water Law.  Provisions of other state or federal environmental laws and regulations may be applicable to responsible party but are not addressed here.  The procedures described in this document focus primarily on the actions to be followed by staff when working on violations that meet the criteria established in the Cost Recovery Policy.  Procedures for establishing a site code, tracking costs, and requesting reimbursement from a responsible party are all described in this document.  Finally, if the cost recovery actions fail and legal assistance is needed to obtain reimbursement, procedures are provided for case referral to the Missouri Attorney General’s Office (AGO). 

II. TRACKING COSTS

A.
Generation of a Job Code


Staff should request a Job Code in the following circumstances:

1. the observed violations warrant immediate enforcement referral, or
2. the observed violations require addition follow-up work by staff after issuance of the initial written notification (letter of warning, notice of violation or other).  Review of a responsible party response to the initial written notification, by itself, should not warrant creation of a Job Code.

Once one of the following above occurs staff must at that point begin tracking their time and other expense that can be cost recovered. 
A Code Request Form must be completed. 

http://n-nr1ntra.ads.state.mo.us/forms/780-2084-CodeRequestForm.doc
For wastewater case cost recovery, do not use a Project code. Complete the form for a job code. (If responding to a follow up on a previous incident, remember to check with the appropriate program to see if a Job Code already exist before creating a new Job Code. 
Use the following convention to name the job code:

Job Codes (NJ10****) always begin with:

NJ = Natural Resources and Job

10 = Is 2 digit fiscal year

4 digits = Can be alpha numeric and defines the job (This will be the last 4 digits of the Compliance Monitoring ID from MoCWIS or ACE depending on where the information was entered. 
Once the Code Request Form is filled out it needs to be attached to an email and sent to the SAM II Code and Table Request email group and your financial staff member determined in each office with the subject line being “Job Code”. 
The SAM II Code and Table Request email group will reply when the code has been set up in SAM II. If for some reason this job code already exists, the SAMII Code and Table Request will reply identifying that the code already exist. If this occurs then contact Division Admin to help set a new code. 
Once the SAMII Code and Table  Request sends back an e-mail identifying that the code is set up, then ask your financial staff to check SAM II (JOB table) to ensure that the code was entered correctly. 
Once the Job Code has been created enter the Job Code information into the appropriate database (ACE or MoCWIS) with the initial CM activity under the Actions section (like an NOV or LOW would be added). Use the action of “Job Code Created” then enter the date the Job Code was created in the date field and in the NOV number field enter the Job Code number that you created. 
Cost Recovery Agreement http://www.dnr.mo.gov/compliancemanual/9costrecoveryagree.doc
Inspection and Enforcement staff will use the Job Code to track all expenses associated with the inspection or investigation follow-up. There are several means of tracking costs that are routinely used by Division of Environmental Quality personnel, which include:

· Expense accounts

· Time sheets 
· Chain-of-custody records

· Vehicle trip tickets

· Fuel receipts

· Invoices

· Purchase Authorization Forms

(Note: It could take 3 days after the job code is created in SAMII before it will appear in the Employee Time Reporting system ETR.)
If using any of the above to track information it is essential to enter the Job Code for the work and time being completed. Staff are responsible for ensuring that appropriate field tracking documentation is properly completed for each NOV or LOW.
III. COST SUMMARY

A.
SAM II Cost Summary after 100 days of the establishment of a Job Code.

The threshold to pursue recovery of the Department’s cost incurred during correction of Missouri Clean Water Law violations is $_200.  After 100 days of the establishment of a Job Code, a regional report will be sent each office weekly identifying all Job Codes over 100 days old. The determined financial staff member in each office will generate an estimated cost summary for all cost entered into SAM II for that Job Code.  This estimated cost summary information will be forwarded via email to the initiating staff member. Further directions on how to run this report in the SAMII Data warehouse is in the reference document.
To ensure all Water Pollution Control inspections and investigations with incurred costs of $_200_ are accounted for, the initial staff will use a threshold of $_150 for the costs number received from the SAM II estimated cost summary to determine cost recovery actions.  The estimated cost summary information is typically lower than the actual costs incurred by the department.  Using the $_150.00_ threshold to proceed with finalizing the cost summary amount will ensure all incidents with actual costs at the threshold of $200 dollars are accounted for.

B.
Estimated Cost Summary less than $_200 
If the estimated cost summary is less than $_200_ and it appears all costs associated with the inspection or investigation follow-up are accounted for, the department will not pursue cost recovery and the cost recovery file will be closed. The estimated cost summary will be provided to the determined financial staff in each office for the cost recovery file to document the closure of the file. An action of “Cost Recovery Closed” will need to be entered into MoCWIS or ACE in the intial inspection or investigation. 
If the estimated cost summary is less than $ _200  but it does not appear all costs associated with the inspection or investigation follow-up are accounted for, the determined financial staff in each office will hold the information in a pending cost recovery working file for follow-up.  Once it has been determined all incurred costs have been accounted for in SAMII, the determined financial staff member in each office will rerun an estimated cost summary for all cost entered into SAM II for that Job Code and route it to the initiating staff for review. 
C.
Estimated Cost Summary equal to or greater than $_200_
If the estimated cost summary is equal to or greater than $_200, the initiating staff will determine if further cost recovery procedures are warranted.  

There may be other factors or unique circumstances to consider in determining if cost recovery procedures are warranted (e.g. responsible party’s ability to pay). 
If it is determined that cost recovery procedures will not be pursued, a memo to the file will be generated by the initiating staff explaining the factor(s) or extenuating circumstance(s) for not pursuing cost recovery.  The memo is completed for the Supervisor of the initiating staff’s signature and the issue may be discussed with the Program Director or Regional Director on a case by case basis if there are unique circumstances.

If it is determined that cost recovery procedures will be pursued, the initiating staff will forward the estimated cost summary to their Supervisor to “finalize” .  The finacial staff will prepare a receiveable which will generate an invoice
 to be included with the Demand letter and then mailed to responsible party by certified mail. 
IV.
COST RECOVERY

First Demand Letter

Upon creation of the invoice by the financial staff, the initiating staff will generate a certified “First Demand Letter” for the signature of the Regional Director or Water Protection Program Director to the responsible party requesting payment of the cost incurred by the state.  The “First Demand Letter” will include a copy of the invoice and will identify the due date for payment as noted on the invoice. This information also will be added to MoCWIS or ACE along with the initial LOW or NOV that was issued to the facility. Staff will add this in as an action of Cost Recovery First Demand Letter with date of the letter. 
If the responsible party submits the reimbursement payment to the department, the payment will be processed by the financial staff into Sam II and a copy of the payment will be put in the file. Also an action of “Payment Received” must be entered into MoCWIS. 
Second Demand Letter

If the responsible party does not submit the reimbursement payment to the department within the allocated timeframe established in the “First Demand Letter”, the initiating staff will generate a certified “Second Demand Letter” for the signature of the Regional Director or Water Protection Program Director to the responsible party requesting payment of the cost incurred by the state.  The “Second Demand Letter” will identify the next due date as within 15 days of receipt of the letter. This information also will be added to MoCWIS or ACE along with the initial LOW or NOV that was issued to the facility. Staff will add this in as an action of Cost Recovery Second Demand Letter with date of the letter.  

If the responsible party submits the reimbursement payment to the department, the payment will be processed into Sam II and a copy of the payment filled.
 Also an action of “Payment Received” must be entered into MoCWIS.
Referral to the Attorney General’s Office

If the responsible party does not submit the reimbursement payment to the department within the allocated timeframe established in the “Second Demand Letter”, the initiating staff may contact the responsible party to determine if the responsible party is in the process of submitting the reimbursement costs to the state.  The initiating staff may use discretion in determining the appropriate time to prepare the file for referral to the Attorney General’s Office.  Before referral to the AGO, the initiating staff should contact the Enforcement staff to determine if other enforcement actions are being taken against this violator.  If there are no other enforcements actions being taken then the initiating staff will send the case to the AGO for collection of payment.
 An action of Referred to the AGO will be entered into ACE or MoCWIS. If the is a current enforcement case against the responsible party the initiating staff should route all necessary documents as they do now to the enforcement staff.
Upon determining to refer the file to the Attorney General’s Office, the initiating staff will prepare two memoranda noting the request for case referral seeking cost recovery for continued violations of the Missouri Clean Water Law.  
One memorandum will be from the Regional Director or Water Protection Program Director to the Division of Environmental Quality Director.  The other memorandum will be from the Division of Environmental Quality Director to the Chief of the Attorney General’s Office Environmental Protection Division.  A copy of the case file must be provided with the memorandum. Once the AGO has collect the payment from the responsible party an action of “Payment Received” must me entered into MoCWIS. 
�Not sure how we get from “finalize” the cost to creation of an invoice.  Who actually creates the invoice?


�Should there be another action entered into ACE or MoCWIS to designate that payment has been made?  This would allow us to write reports for only “open” invoices


�What do they do if there is an ongoing enforcement case?


�Does the initiating staff prepare the file and convey it to the cost recovery staff?  Does the cost recovery staff then refer the case?  If this is what we envision, we should probably include the first of these two steps.





