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Administrative Orders on Consent
(addition to Compliance Manual)

Programs should use this template to standardize format and terms of consent orders between responsible parties and the department. These orders are designed to settle relatively simple cases in which the responsible party is agreeing to pay a penalty and cease violations. Additional provisions may be considered for these orders. Any change from this template will be highlighted in the document and explained in the transmittal memo, and the package will be routed in a unique folder color. At least two program staff and a department attorney will review the final draft to assure the template has been followed and that all applicable elements are correctly included.
If more than one program is involved, one will take the role as the lead program in processing the order. The lead program will notify the Accounting Program when a draft order is mailed to a responsible party so the Accounting Program is aware of the offer and can match up the signed order when it is received. The lead program will also advise the Accounting Program of the disposition of checks to be received with the order so that administrative penalty checks are deposited in the school fund according to the constitution, and any other checks for various purposes (damages, costs, etc.) are deposited in the proper department fund. The document will be posted on the document tracking system for easy access. 
Upon receipt of the executed order the Accounting Program will log the check in Cash Receipts Log (CRL) then pull and review the document for changes from the mailed version. If there are changes, Accounting Program will contact the program via email, the originating program will advise the Accounting Program on what action to take with any checks accompanying the order, and the originating program will take appropriate action on the changed order itself. Any checks not deposited the same day received will be secured in the safe logged as held in the safe.

Following this initial review, and absent a need to address a changed order, the Accounting Program will deposit checks as appropriate: AP will process a CR document to deposit administrative penalty checks straight to  the Department of Elementary and Secondary Education "Fund Name", or damages checks to Fund 0555, or cost reimbursement to funds from which expenses were paid, or other checks as indicated by the originating program.

AP will route the executed document to the originating program. The originating program will obtain the remaining signature, return a copy to the responsible party, record the order as needed and track compliance.

ADMINISTRATIVE ORDER ON CONSENT
(template document)


This Stipulated Administrative Order on Consent (Order) is made on the date this Order is signed by the Missouri Department of Natural Resources (Department). This Order is made by and among the Department and [responsible party (acronym if needed)].

Covered Matters

1. This Consent Judgment resolves the issues raised by the (Agency's complaint-State's petition). Resolved issues do not include: (i) Claims based on the failure of the party to meet the requirements of this Order or (ii) Liability for past, present or future violations of state statutes and/or regulations other than those referenced in plaintiff's petition.
Findings of Facts
2. The Department is a duly authorized state agency created under Chapter 640, RSMo, to administer the programs assigned to it related to environmental control and the conservation and management of natural resources; and

3. The Department [, on behalf of the Missouri _________ Commission, (if commission involved)] administers the provisions of the Missouri [specific media] Law, Chapter ___ of the Revised Statutes of Missouri (as amended), and the rules and regulations promulgated thereunder, and

4. The Department administers the Missouri [second media if appropriate] Law and the rules and regulations promulgated thereunder, and

5. §[___.___] makes it unlawful to violate [media specific] Law and regulations promulgated pursuant thereto and establishes civil penalties of up to [amount ___dollars ($___.00)] per day per violation, and

6. [responsible party] is a [business/individual(s)] [that/who] operates at [address] in [county name] County. This site is identified by the department as [site number]; and

[The next sections can be repeated as needed to describe multiple site visits and violations.]


#. On [date], during a [complaint investigation/inspection/records review], a Department employee from the [______ Regional Office/______ Program] observed the [nature of violation] located in [city and/or legal description], [county name], Missouri; and


#. The Department contends that [responsible party] violated §[section violated] RSMo; and


#. [if applicable] The Department contends that [responsible party] violated Missouri State [media] Regulation [__ CSR __-_.___], “[name of rule]”; and


#. [if applicable] On [date], the Department issued Notice of Violation (NOV), number [#] to [responsible party] for the above-referenced violations; and


#. [if applicable] On or around [date], [responsible party] completed a [describe remedial action] to the Department’s satisfaction and submitted [describe documentation/notification] to the Department to demonstrate the required actions were taken; and


#. § [section authorizing administrative penalties: 260.249, 260.412,  444.376, 444.790, 643.085, 644.079] authorizes the department to issue an order assessing administrative penalties upon determination the [specific law, rule or permit – needs to be specific] has been violated; and  


#.The Department and [responsible party] have discussed terms upon which to amicably resolve the claims that may be made against [responsible party] for the alleged violations referred to in NOV [#]; and


#. The Department and [responsible party] desire to amicably resolve all disputes or claims of violations of the Missouri [media] Law and regulations for [describe violation(s)], and of the Missouri [second media, if applicable] Law and regulations, on the above-stated date at the above-stated locations, which could be made against [responsible party], without admitting the validity or accuracy of any such claims;

Conclusions of Law
1. The provisions of this Order shall apply to and be binding upon the parties executing this Order, their successors, assigns, agents, subsidiaries, affiliates and lessees, including the officers, agents, servants, corporations and any persons acting under, through or for the parties agreeing hereto. Any changes in ownership or corporate status, including but not limited to any transfer of assets or real or personal property, shall not affect the responsibilities of [responsible party] under this Order.  If [responsible party] sells or otherwise transfers the [facility/site], then [responsible party] shall cause as a condition of such sale, that the buyer will to assume the obligations of [responsible party] under this Order in writing.  In such event, [responsible party] shall provide thirty (30) days prior written notice of such assumption to the Department.
2. Each signatory to the Order certifies that he or she is fully authorized to enter into the terms and conditions of this Order; and
3. Nothing contained in the Order shall alter or otherwise affect [responsible party’s] obligation to comply with all applicable federal, state, and local environmental laws and regulations and applicable permits.
4. The Department and its agents, contractors and/or subcontractors shall have the right of entry and access to the site, including the right to bring and store thereon such equipment and vehicles as may be necessary to complete or monitor the activities described herein; the right to use, at their expense, utilities serving the site in performing such activities; and the continued right to conduct inspections. This includes the right to conduct related activities to ensure the required actions occur in a timely and lawful manner. 

5. This Consent Judgment resolves the issues raised by the (Agency's complaint-State's petition). Resolved issues do not include: (i) Claims based on the failure of the party to meet the requirements of this Order or (ii) Liability for past, present or future violations of state statutes and/or regulations other than those referenced in plaintiff's petition.
Order

6. [responsible party], in compromise and satisfaction of all allegations or claims that could be made as to the above-referenced claimed violations listed in NOV [#], agrees, without admitting liability or fault, to pay an administrative penalty in the amount of $[amount]. [responsible party] agrees to deliver a check to the Department in the manner described in paragraphs eight and nine below. The check shall be in the amount of [WRITE OUT AMOUNT] DOLLARS ($[amount].00). A portion of this administrative penalty shall be suspended as provided in paragraph six below.


7. The parties agree that [WRITE OUT AMOUNT] DOLLARS ($[amount].00) of the administrative penalty shall be suspended for the period of time described below. [responsible party] agrees to pay the suspended administrative penalty of [WRITE OUT AMOUNT] DOLLARS ($[amount].00) if within [how many] years of the date of this Order] the Department either [issues a Notice of Violation to [responsible party] for violations of the Missouri [media] Law or Missouri [second media, if applicable] Law and regulations or [notifies the RP that monies owed pursuant to this order are due].
8. The check for the administrative penalty shall be made payable to the “[county] County Treasurer, as a custodian of the [county] County School Fund”.
9. The signed Order and check for the administrative penalty shall be sent to Accounting Program, Department of Natural Resources, P.O. Box 477, Jefferson City, MO 65102-0176. The department shall send a fully executed copy to the [responsible party] for the records.
10. No portion of the administrative penalty paid pursuant to this Order may be used to reduce the [responsible party’s] federal or state tax obligation.

11. Upon compliance with this Order, the Department agrees not to bring, or cause to be brought, any civil action against [responsible party] arising out of the above-referenced claimed past violations of the Missouri [media] Law or Missouri [second media, if applicable] Law.

12. [responsible party] agrees and is so ordered to comply with all requirements of the Missouri [media] Law and regulations and the Missouri [second media, if applicable] Law and regulations at all times in the future.  This includes requirements which [specify any particular provisions of concern in this matter].

13. Nothing in this Order shall be construed as excusing or forgiving future noncompliance with any of the Missouri environmental laws including, but not limited to the Missouri Solid Waste Management Law, Missouri Hazardous Waste Law, Missouri Clean Water Law, the Missouri Air Pollution Control Law or the rules promulgated thereunder, or other laws administered by the Department, or requiring the Department to forego pursuit by any legal means of any future noncompliance by [responsible party] with any law or the rules promulgated thereunder.
14. By signing this Order, all signatories assert that they have read and understood the terms of this Order, and that they have the authority to sign this Order on behalf of their respective party.

15. The terms stated herein constitute the entire and exclusive Order of the parties hereto. There are no other obligations of the parties, be they express or implied, oral or written, except those which are expressly set out in this Order. The terms of this Order supercede all previous memoranda of understanding, notes, conversations, and agreements, whether express or implied.  The Order may not be modified orally.
Right of Appeal
16. The parties acknowledge the right to appeal this Order pursuant to section [cite administrative penalty statute].  By signing this Order, [responsible party] waives all rights to pursue an appeal or seek judicial review of this Order.  The parties further acknowledge that the manner of collection of any unpaid administrative penalty described in this Order may include a 15% surcharge, 10% annual interest, attorney fees, and other costs as provided in section [cite administrative penalty statute].
Compliance with other Laws and Regulations
17. This Order in no way affects the responsibility of (Defendant) to comply with any federal, state or local statutes, ordinances and regulations not referenced herein or any other court orders or private contracts.

IN WITNESS WHEREOF, the parties hereto have executed this Order, which shall be effective on the date it is signed by the Department.

SO ORDERED:
[responsible party]

By:                                            



Date:                    

Mr./Ms. [name]


[title]

MISSOURI DEPARTMENT OF NATURAL RESOURCES
By:                                            



Date:                    

[program or division], Director 


[________] [Program or Division]
